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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Michelle R, )
)
Plaintiff, )
)
V. ) No. 19CV 50061
) Magistrate Judge Lisa A. Jensen
Andrew Saul, )

Commissioner ofocial Security,

Defendant

)
)
)

MEMORANDUM OPINION AND ORDER*

Plaintiff is seekingSocial Securityisability benefitdasedon some physical
impairments (filbomyalgia and back problem$ut her mental health impairments are the
primary grounds for heclaim. Anxiety is the predominant probleilaintiff states that she gets
overwhelmed and distracted, making it hard to complete the many household and childcaring
tasks she believes are her responsibility. She has cried duaimgdoctor and therapy visits.
The ALJ agreed thallaintiff suffers from anxiety and other problems but found that she had
shown improvement since 2015 as a result of consistent counseling and medicatimnefockt
could do a limited range of jobs thabuld accommodate hdimitations. Plaintiff’'sprincipal
argument for a remand is that the ALJ erred inligimg analysis # not considering the opinion
of John Benton, her social workibrerapist

BACKGROUND
The Court will not summarize all the mediaal biographical history. Set forth below are

a few key facts to provide an initial framework:

! The parties have consented to the jurisdiction of a United States Magistdgge for all proceedings
pursuant to 28 U.S.C. § 636(c).
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e Plaintiff’s last fulktime work was in 2010.

e In February 2015he began treatment at Rosecrahise. primary therapist was
Mr. Benton, bushe saw others theamd consulted occasionally wigh
psychiatrisfor medication management.

e In October 2015shefiled Title 1l and XVI disability applications.

e On January 4, 2016hecompleted the Adult Function Report. Ex. 4E. The ALJ
cited to this report sevakrtimes.

e On February 1, 2016, Plaintiff was examined by psychologist Peter Thamas
consultative examiner, who prepared a report. Ex. 7F.

e On December 11, 2017, Mr. Benton completed a theggsmedical
guestionnaire. Ex. 21F. This is the key documesrhfPlaintiff's perspective

At the administrative hearing, on January 3, 2018, Plaintiff’'s counsel gave the following
opening fatement

| believe that the files that we have, in particular, the psychiatric treatment with

[Rosecrance] evidenced thay mlient meets or equals listings 12.04 and/or 12.06.

12.06 might be actually more appropriate based on the anxiety. In the brief | did try

to go through and mention any time that | saw an examination that the examinee

has noted that she was, you know, either tangential or exhibited racing thoughts,
and | think those are consistent with 12.06. So that’s my position on this case.
R. 38.Plaintiff then testifiedstating that shevas43 years old, 5’ 7” tall, and weighed 320
pounds. She asmarried with thre children (ages 4, 12, and 13). The family lived off her
husband'’s salary.

The ALJ then askedbout Raintiff's work history, covering several jobs going back to
2003.Thesencluded a tweandhalf-year stint in the accounting department of a bank and a
threemonth job working for the censuBlaintiff's mostrecent job was a patime job selling 31
Bags.After thesequestionsthe ALJ askedPlaintiff why she could not work. $hanswered:

| have a lot of problems with concentrating and | lose trend of thought and | try

really hard to get it back but | don’t. And I'vedsehaving a lot of problems with

my back and it doesn’t go away and I've tried therapies but it's not helping but the

biggest [] part is trying to keep my thoughts together to function and it's just not

happening.

R. 46.



Regarding the back problemdaintiff testified that she has spasms and thatbetors
were still trying to figure out what was going on. She was taking Gabapentin, and previously
tried Tramadol, but neither helpethe ALJ asked whether the back problems were related to the
fibromyalgia, and Runtiff stated that her doctors wergitrg to figure that out and thought they
were “probably related.Id. Plaintiff stated that she also had sosheulder problem&he ALJ
asked about statemenmslicating that the physical pain was related to the anxrtayntiff
agreed there was a comtien. R. 47 Shestated that she was taking Tiggnateand other
medicationsThey helped somewhat, but she addedveat “it's just | want a medicine or a
therapy that makdshe anxiety] go away and my psychiatrist said there is no clate.”

Plaintiff testified that she does drive mannot drive longer than 25 8® minutesat a
time. The ALJ asked whether she had help around the house taking care of the children. Plaintiff
stated thaher husband and daughter “help a lot.” R. 48. The ALJ asked if she fed her three
children, and Ruintiff stated thaher husband fed the youngest daughter and the two older
children took care of themselves and made sandwiches. Plaintiff spent a pottiedayime
hours in bed pretty muatveryday.

Plaintiff's counsel then took over the questioning. The fiest of this examination
explored Raintiff's problems withworrying too much. After this exchange, which was the bulk
of the questioning, counsel asked about a few other matters, includingf fioromyalgia.
Plaintiff testified that her main treatment was the counseling at Rosecrancet lshiethiso saw
a psychiatrist every two months. Counsel then askadt® to briefly explain some trauma
from her childhood. (This was a reference to childhood sexual abuse allegedlyidnotifi’B®
grandfather.) Plaintiff testified that this experience molded her and “ruinedhlieiplayed

into” her current anxiety. R. 58-5@8ounsel asked a f@th general question whether there was



anything else. Plaintiff stated that “there’s other factors that add to [hegta/iR. 59. She
mentioned that she had an autistic son who added “a lot of extra anxiety” and that “there’s
nothing | can do to makedhsituation bettet R. 59.

On April 13, 2018, the ALJ found Plaintiff not disabled. At Step Two, the ALJ found that
Plaintiff had the severe impairments of bipa@adanxiety disorder, osteoarthritis/fioromyalgia,
and morbid obesity. At the end of the Step Two discussion, the ALJ summarized her findings,
stating as follows about the mental impairments:

Throughout her treatment records, claimant consistently complains of being

overwhelmed by family responsibility and is noted as doing too much for her

family, without delegating and setting appropriate boundaries. While it is clear that

she experiences a number of situational stressors that impact her anxisfyslexe

also demonstrates an abilitydomplete a wide range dhily activity both inside

and outside of her home, interacting in the community through church, school

activities and a small home business.

R. 20. At Step Three, the ALJ found thadaiRtiff did not meetany listings. In the RFC analysis,
the ALJ found that Plaintiff could do light wosubject to physical and mental limitations.
STANDARD OF REVIEW

A reviewing court may enter judgment “affirming, modifying, or reversing the decision
of the [Commissioner], with or without remanding the cause for a rehearing.” 42 U.S.C.

§ 405(g). If supported by substantial evidence, the Commissioner’s factual findings are
conclusiveld. Substantial evidence consists of “such relevant evidence as a reasonable mind
might accept as adequate to sop@ conclusion.Biestek v. Berryhi)l139 S. Ct. 1148, 1154
(2019). Accordingly, the reviewing court is not to “reweigh evidence, resolve conflictdedeci

guestions of credibility, or substitute [its] judgment for that of the CommissidBermester v

Berryhill, 920 F.3d 507, 510 (7th Cir. 2019).



However, the Seventh Circuit has emphasized that review is not merely a rabiger st
Scott v. Barnhart297 F.3d 589, 593 (7th Cir. 2002) (a “mere scintilla” is not substantial
evidence). A reviewing coumust conduct a critical review of the evidence before affirming the
Commissioner’s decisioizichstadt v. Astrueb34 F.3d 663, 665 (7th Cir. 2008). Even when
adequate record evidence exists to support the Commissioner’s decision, tloa aeltisot be
affirmed if the Commissioner does not build an accurate and logical bridge fromdbece to
the conclusionBerger v. Astrug516 F.3d 539, 544 (7th Cir. 2008). Moreover, federal courts
cannot build a logical bridge on behalf of the AB&e Mason v.@vin, No. 13 C 2993, 2014
WL 5475480 at *5-7 (N.D. lll. Oct. 29, 2014).

DISCUSSION

Plaintiff raises three maiargumentdor remand The firstand longest argumers that
the ALJ erred irthe listing analysisThe centraklaim in this argument is that ti#d_J failed to
consider Mr. Benton'’s opinioas part of this analysi¥he second argument, about half as long,
attacks theredibility analysisand the final argumenigss than a pagdiscusses thghysical
problems. hieCourtconcludeghat a remand is required based on the first argument, thus
making it unnecessary to address the remaining two.

TheCourt’s decision to remand is based on a discrete but important error, one that can
explained in relatively short ordéfo recappertinent background facts, the ALJ found that
Plaintiff did not meet Listing 12.06 (for anxiety), finding specifically thia¢did not have
marked limitations in any of the folaragraph B criterid.o qualify as disableghewould
have to show marked limitations @& least two categorieBlaintiff argueshere that she had
marked limitations in dnderstanding, rememberiray,applying information” and in

“concentrating, persisting, or maintainingoe” Plaintiff’s Brief at7, Dkt. 14. The Court



therefore will limit the discussion to just those two categofiee ALJ found that Raintiff's
limitationswerg respectively, mild and moderate.

In Mr. Benton’s questionnaire, he opinéatPlaintiff had marked limitations in tise
categoriesR. 1272 Plaintiff argueghat the ALJ should have considered these findings in the
listing analysisSheacknowledges thatater in the RFC analysis, the ALJ generdilscussed
Mr. Benton’soverallopinion, giving several rationales for why it deserved only partial weight.
However, in tlat discussion, the ALStill did not discusshe specifidParagraph B findings.

Plaintiff is correct in these observations. But as the Commissioner points oAt Jthe
provided an explanation for why she ignored Mr. Benton’s opimidhe listing analysisThe
reason is simple-shebelieved she was natlowedto do soThis isthusnot a case where the
ALJ inadvertently overlooked a piece of evidence or claimed it was unimportant for some
reasonHere is the ALJ'Sull explanation

Counsel argued in her [ptreearing] brief that the assessment from claimant’s social

worker (21F) establishes listing severity of her mental impairments. 18E. SSR 06

3p and the regulations do not consider a social worker as an acceptable medical

source for purposes of diagnoses or listing level determination. 20 CFR

404.1513(d) and 416.913(d).

R. 24. The Commissioner, in its response brief, argues that this explamagianalid reason to
excludeMr. Benton’s opinion from the listing analysBefendants Response at 6, Dkt. 19.

But in reviewingthe authoritiegited by the ALJas well as other authoritiethe Court

camot find support for the ALJ’s categorical assertion. The ALJ principally reliedséh(®-

3p.2 This ruling, which has been rescinded but whigts in effecfor this caseaddresses the

general question nowelorethe Court—namely, how should ALJsv/aluateopinions from

2The ALJ relied on just two pieces of evidence to reach these conclusions. ThadiPintiff's

written daily furction report, and the second was Dr. Thomas's report. Exs. 4E, 7F.

3 SSR 063p discusses 20 CFR 88§ 404.1513(d) and 416.913(d), which were the two other authorities the
ALJ cited.



healthcare providers who do not qualify as an “acceptable medical sodi8&R06-3irst
acknowledges that an opinion from an acceptable medical source is needed td éstdlihe
claimant has a medically determinable impairmant further acknowledges that controlling
weight can only be given to an opinion from an acceptable medical source. Haaftvrer,
setting forth theelimitations, the rulig then makes clear thapinions from noracceptable
medical sources are relevant the remaining parts of thaecisionmaking process. Set forth
below aremultiple excerpts maikg this general point

Information from these “other sources” cannot establish the existence of a
medically determinable impairment. Instead, there must be evidence from an
“acceptable medical source” for this purpob®wever information from such
“other sources” may be based on special knowledge of the individuahayd
provide insight into the severity of the impairment(s) and how it affects the
individual's ability to function

These regulations provide specific criteria évaluating medical opinions from
“acceptable medical sources”; however, they do not explicitly address how to
consider relevant opinions and other evidence from “other sources” lisg in
CFR 404.1513(dand416.913(d). With the growth of managed heaitre in

recent years and the emphasis on containing medical costs, medical sources who
are not “acceptable medical sources,” such as nurse practitioners, physician
assistants, ariccensed clinical social workerfiave increasingly assumed a greater
percentage of the treatment and evaluation functions previously handled primarily
by physicians and psychologists. Opinions from these medical sources, who are not
technically deemed “acceptable medical sources” uaderules,are important

and should be evaluated on key isssigsh as impairment severity and functional
effects, along with the other relevant evidence in the file.

* * *

Opinions from “other medical sources” may reflect the soargelgment about
some ofthe same issues addressed in medical opinions from “acceptable medical
sources,”including symptoms, diagnosis and prognosis, what the individual can
still do despite the impairment(s), and physical and mental restrictions.

* * *

4 Everyone agrees that under the regulations then in effect Mr. Bentognselicclinical social worker,
was not an “acceptable” medical source, although he was a “medical source.”
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[A] n opinion from amedical source who is not atacceptablanedical source”
may outweigh the opinioof an “acceptable medical source,” including the medical
opinion of a treating source. For example, it may be appropriate to give more weight
to the opinion of a medical source who is not an “acceptable medical sduree”
or she has seen the individual more ottean the treating source and has provided
better supporting evidence and a better explanation for his or her opinion.
SSR 063p (emphasis added). The rulifugther rotes thabpinions from noracceptable
medical sourceshould be evaluated using the same checklist of factors used to evaluate
opinions fromacceptable medical souscdn sumasthese four excerpts demonstr&@&R 06
3p holdsthatALJs should consider opinions from medical providers like Mr. Benton in a careful
and nuanced way by applying the checklist factorstbatALJs should not categorically reject
those opinionsdsedonanall-or-nothing rule that they were not “acceptable” sourSesalso
Dogan v. Astrug751 F. Supp 2d 1029, 1038 (N.D. Ind. 2010) (“SSR 06-3p does not indicate that
[non-acceptable medical source] opinions should be rejected; but to the contrahg that t
opinions from these sources ‘are important and should be evaluated on key issass such
impairments severity and functional effects, along with the other relevialeinee in the file.”)
(quoting SSR 06-3p).
Listing 12.00 provides additional support for this conclusion. It contains the following
statement about whavidenceALJs should consider ievaluating whether the 8@on 12
listings are met
We will consider all relevant medical evidence about your disorder from your
physician, psychologist, another medical sourcesvhich include health care
providers such as physician assistants, psychiatric nurse practitiboensed
clinical social workersand clinical mental health counselors.
Listing 12.00C.2 (emphasis adde8ge als&arolyn A. Kubitschek and Jon C. DubBncial
Security Disability Law and Procedure in Federal Co&%:36, p. 74@2020 ed.)(“In order to

show that a claimant satisfies the ‘B’ criteria of the mental iliness Listings, tbeduial



criteria, the claimant may use the testimony of laypeople. The ALJ need not baseranddion
as tothe ‘B’ criteria on medical evidence along.”

In sum, the ALJ’s assertion that she could simply disregard Mr. Benton’s opinion when
conducting thdisting analysis isiot supported b$SR 063p or by Listing 12.00 or by any other
authority this Court is aware of, and thkeJ’s assertion is alsat odds with the larger purpose of
SSR 063p. For thesereasos, the Court finds that it was an error.

The only remaining issue is whetheistarrorshould be overlooked undararmless
error analysisSee Spiva. Astrue 628 F.3d 346, 353 (7th Cir. 2010) (the harmless error doctrine
applies when the court can conclude with certainty that the ALJ would reach the same
conclusion absent the error). If one were to make such an argument, one could tloée/Ahat
later in the RFC analysis gave several rationalesdbgiving Benton’s opinioifull weight.

Under a principle of transferename couldargue that thee rationales carried over to the
specific part of th@pinion relating to the Paragraph B findirgalthough this argument is not
illogical on its face, the Court is not persuaded that the harmless error ddutrirhe Ise applied
in this case.

First, at the most basic level, the Commissionas not asked that the doctrine be
applied. This may be begse the @Gmmissionedoes not believehere was any error in the first
place.As noted above, the Commissiommasessentially stuck by the ALJ’s explanation.

Second, although the ALJ did later discuss Mr. Benton’s opinion, the ALJ never fully

acknowledged the strongest factor bolsterinlylr. Benton had actively treatedaihtiff over a

® The Seventh Circuit has stated that an ALJ's decision should be read tiréty édee Buckhanon v.
Astrue 368 Fed. App’x. 674, 678 (7th Cir. 2010) (“There is no requirement of [] tidy packatjng].]
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period of more than two years, seeing her on a fairly regularly b&bis visits were typically in
therange of an hour long, based on a rough sampling of the r&mede.q.R. 544 (60minute
visit); R.545 (50minute visit) R. 548 (55minute visit) In other words,itese wer@ot merely
15-+minute medication management visBSR 063p, the regulations, and the case lavstlte

that weight should be giveto the fact that the person providing the opinion had an extensive
treatment relationshiggee, e.g., Derry v. Berryhilf56 Fed. App’x. 619, 624 (7th Cir. 2019)
(“[The ALJ] failed to explain why Dr. Sunn’s 20-month ceerof treatment deserved less weight
than the opinions of consultative examiners who each interacted with Derry one tinae over
video feed.”).Thefirst two checklistfactorsrequire consideration of the length and the nature of
the treatment relationshilet, the ALJ gave thigmportantissue no meaningful consideration.
More attention should be paiditoon remand.

Third, Haintiff has raisedsomevalid questions about one of the ALJ’s main rationales
for discrediting Mr. Benton. Given the decisiorrémnand this case, which will require the ALJ
to rewvisit all theseissuesn more detail, the Court will merely highligtitis issue. The ALJ
asserted thatccording to Mr. Benton’s medical statemelatiftiff's limitations were “somewhat
more extreme than [Mr. Benton’s] notes represent.” R. 24. If supported by evidence, this
rationale would certainly be a valid factor to consi&ee, e.gl.afayette v. Berryhi)l743 Fed.
App’x. 697, 699 (7th Cir. 2018) (“the ALJ permissibly discredited Dr. Redi’'s answers to the
diagnostic questionnaire because they were inconsistent with his treatmeit Botieas
Plaintiff notes, the ALJ did not identify the specific places in the record vihere

inconsistenciesvere found, thus making it hard for this Court to verify this claim. The only

6 Neither the ALJ nor the parties have tallied up the exact number s, Wist it is cleafrom a perusal of
the treatment records that Mr. Benton saw plaintiff on many occasioaprédise details can be
developed on remand.
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example given was the assertion tRktintiff “gets along well in group therapyld. Perhaps this
observation could bapart of a more developed inconsistency argurifdrtlstered by other
examplesbut standing alone it is a weak basis for the broad conclusion the ALJ drew.

To be clear, th€ourt not indicating by these comments thatAhd’s rationales are
necessarily wrong. If more fully supported and combined with other evidencenitpely
provide a sufficient basis for rejecting Mr. Benton’s opinion, includive®aragraph B findings.
However, as set forth above, such an analysis must include the checklist factorsnand ca
simply exclude Mr. Benton’s opinions regarding the listing analysis.

In sum, the main reason for this remand is that the ALJ improperly excluded Mr.
Benton’s opinion from consideration in the listing analysis. This error is potentigiyriant
given that Raintiff's counsel, at the hea presented the listing argument as the primary basis
for finding Haintiff disabled.At the end of the day, the decision of whether to apply the harmless
error doctrine is a judgment call, and not a queghahcan be answered by exact science. Here,
after carefully reviewing the recoehd the parties’ argumentiie Court cannot conclude with
certainty thathe ALJ’s error was harmless.

CONCLUSION

Forthe foregoing reasons, Plaintiff’'s motion for summary judgment is granted, the
Commissionés motion is denied, and this caseesersed andemanded for further
consideration.

Date: Septembet5, 20 By: K%Sa A Q_,\

Lisa A. Jensen
United Sites Magistrate Judge
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