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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION
Reid C,
Plaintiff,

No. 19CV 50101
Magistrate Judge Lisa A. Jensen

V.

AndrewMarshallSaul
Commissioner ofocial Security,

Defendant.
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MEMORANDUM OPINION AND ORDER

This cases againbefore this Courtféer a ruling by the administrative law judgdno has
denied, nowdr a second timeRlaintiff's application for Social Securigyisability benefits

Plaintiff, who is 44 years oldhasstruggled with anxiety and alcohol for many yeé&fs.
hasonly worked sporadically, in a few jobs and then for only short periods; he has had trouble
finding stable housing, living on the streets periodically aradhomeless shelter flonger
periods; andhe has hadocky relationshig with a series of girlfriends. In 2011, on a cold winter
night, his girlfriend locked him out of the apartment. He got frostbite in both feet, which turned
into gangene and led to the part@amputation of his right foot. Eventually, he received a
housing subsidy throughe Rosecrance Shelter Plus Qaregram which helped him somewhat.
His father has playedmvotal support rol@ver the yearby texting or callinghim almostevery
day and by coming to town every two to three weeks to check on him, meet with his counselors,
and take him to the grocery store and laundromat. As for the alcohol prétéentiff has gone
on drinking binges where he would consume 24 beers in a night, but he has also had periods of
abstinence, in turn followed byiore relapsedie has gone to the emergency room numerous

times often after drinking heavilyOn the positive sidehe has written several novels that were
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selfpublished. AlthouglPlaintiff does have a few physical problerntss the intertwined
problems of alcohol and anxietiyat are athe forefront of this now long-running cagdaintiff
believes that his inability to sustain concentrat®the primary obstacle preventing him from
staying employed.

To recap therocedural highlightRlaintiff filed a Title Il application irR013. In
November 2015anALJ held a hearingt whichpsychologist AllerHeinemanrtestified.In
January 2016, the Alrdiled that Plaintificould do sedentary work subject to varioestrictions
(e.g.doing onlysimpleroutinetasks).The ALJ noted thaPlaintiff’'s abuse of alcohol often
played a role in his problems. The Aal$o relied on the fact thRlaintiff wrote ®veral novels
to buttress the conclusion tHataintiff couldconcentrateThe ALJ rejected the opinion of Dr.
Shahina Jafryatreaing psychiatristfaulting her for not acknowledging the alcohol problem.
SeeR. 25 (“Notably, Dr. Jafry made no mention of alcohol dependence in her opinion, despite
consistently listing the impairment as [a] diagnosis in the treatment rg¢9rds

After exhausting administrative appedaintiff filed an appeal in this Court. lune
2018, Judge Johnston remanded tleeoeinly becaus¢he ALJ did nofprovide a clear analysis
of the alcohol problenReid C. v. Berryhill17-CV-50074, 2018 WL 3105954 (N.D. Ill. June 25,
2018)! As Judge Johnston explained, by statute, a claimant cannot be found disabled “if
alcoholism or drug addiction would . . . be a contribufaor material'to thedecision.ld. at
*2. Under SSR 13-2p and Seventh Circuit case law, an ALJ detestmine whether the claimant
would still be found disabled “if he or she stopped using drugs or alcdtiolidge Johnston
found that it was unclear whether the ALJ had condutisdnateriality analysis. Although the

ALJ did not explicitlysaythat she was discounting symptoms because they were caused by

! Reid C.provides additional background information that will not be re-summarized here
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alcohol,the ALJstill repeatedly “citedto the alcohol problem in a way to suggest that it was the
hidden rationale doing most of the heanalytical lifting.” Id. Judge Johnston was concerned
that the ALJ dwnplayed the many emergency room visitdregting them as if thewere

merely caued byPlaintiff's voluntarily decision to overindulge. Judge Johnstdarred to the
ALJ’s overallapproach as adé factomateriality analysis?Id.

On remand, the same ALJ held a new heavim@rebruary 5, 2019. Psychologist Michael
Carneytestified as the impartial medical expert. LIRe Heinemanrbefore him, Dr. Carney
agreed thaPlaintiff hadmoderatgroblems with concentration. He mentioned the novel writing
and alcohol problerseveral times in hianalysis A couple of weeks later, the ALJ issued her
ruling, again finding thaPlaintiff could do sedentary work subject to restrictidrise ALJ relied
on largely the same evidence and rationales. Parts of the ALJ decision, including ningch of t
paragraph B argsis, are verbatim copies from the first decision. At the end of the opinion,
however, the AL&dded a sectioaddressing the issues raised by Judge Johrtylistically,
the opinionretains the same basic shell as the first one, emd#psome addibnal factual
material being added about thmedical historyespecially eventsince the last rulingand with a
new bit of analysis being tacked on the end, like adding a few more train carbackhe a
long train that continesto rumbledown the same track.

STANDARD OF REVIEW
A reviewing court may enter judgment “affirming, modifying, or reversing the decision

of the [Commissioner], with or without remanding the cause for a rehearing.” 42 U.S.C.

2 Although the ALJ's ambiguity regarding the alcohol question was the tesdasmn for the remand,
Judge Johnston noted three other issues. First, the ALJ did not apply thesthader the treating
physician ruleld. at *4. Second, the ALJ inferred tHalaintiff had a general aversion to work because he
did not work before his alleged onset date in 2013, but the ALJ did not considelaihttf's mental
impairments “started fifteen years earlier” amere“present during his entire adult working liféd.

Third, the ALJ placed too much weight on the novel writldg.
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§ 405(g). If supported by substantial evidence, the Commissioner’s factual findings are
conclusiveld. Substantial evidence consists of “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusiiestek v. Berryhi)l139 S. Ct. 1148, 1154
(2019). Accordingly, the reviewing court is not to “reweigh evidence, resolve conflictdedeci
guestions of credibility, or substitute [its] judgment for that of the CommissidBermester v.
Berryhill, 920 F.3d 507, 510 (7th Cir. 2019).

However, the Seventh Circuit has emphasized that review is not merely a rabiger st
Scott v. Barnhart297 F.3d 589, 593 (7th Cir. 2002) (a “mere scintilla” is not substantial
evidence). A reviewing court must conduct a critical review of the evidence ladfiongng the
Commissioner’s decisioizichstadt v. Astrueb34 F.3d 663, 665 (7th Cir. 2008). Even when
adequate record evidence exists to support the Commissioner’s decision, tloa aeltisot be
affirmed if the Commissioner does not build an accurate and logicgkbfidm the evidence to
the conclusionBerger v. Astrug516 F.3d 539, 544 (7th Cir. 2008). Moreover, federal courts
cannot build a logical bridge on behalf of the AB&e Mason v. ColvitNo. 13 C 2993, 2014
WL 5475480 at *5-7 (N.D. lll. Oct. 29, 2014).

DISCUSSION

Plaintiff again raises multiple arguments for remand. Althougbetladegumentare
slightly reformulated fronthe first appealhe overall thrust is the sarhecause, aBlaintiff
notes, “many of the same themes present in the first ALJ hearing and decision iretasur
second ALJ hearing and decision.” Dkt. 19 at 1. There is indeed a large overlap, and
unfortunatelythis Court finds thathe sameoncerns prompting the first remaaik still
unresolved. Two issues stand out.

l. The Alcohol Question
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It makes sense to start withighssue because it is the main reasortferfirstremand.
As stated earlier, thiactual history portion of the second decision is similar to the first decision,
at least up until 2016. But the ALJ did add the following two-paragraph explanation at the end of
the decision to address the specific issue of alcohol:

The District Court indicated that the previous decision had not addressed the
claimant’s “many breakdowns” over a decade in relation to the effects of the
claimant’s alcohol abuse dris ability to function. Since the application date of
May 21, 2013, the claimant's “breakdownamount to five emergency room
visitations, with only one resulting in admission in September 2013. Even
emergency roomisitations prior to the application date revealed a similar pattern
of not taking medications, attempting to sefiedicate with alcohol, followed by a
worsening of symmmatdogy. A number of emergency room visitations with only
one resulting in extended hospitalization does not reflect a history of breakdowns.

The analysis of these braefdwns also answers the District Court’s concerns
regarding the materiality of alcohol abuse in this claim. Throughout the medical
evidence of record, the claimant’s condition has exclusively been dependent on
compliance with treatment and prescribed mdahoa. While it is true that the
claimant was abusing alcohol during his emergency room visitations, he had also
been off medications for some time at this point. During periods of compliance with
medications, the claimant was sometimes noted to have eshgaglcohol abuse,

but was not observed as reporting suicidal ideation or any worsening of symptoms.
As such, even when the claimant’'s condition was at itstwibreas nota direct

result of his alcohol abuse, but instead his failure tovioprescribed treatment. It

is therefore not material to a finding of disabled in this claim.

R. 1591(internal citations omitted)lo summarize, the ALJ indicated that she was
discounting evidence based odeafactomateriality analysisind that she believeldt the better
explanation folPlaintiff's breakdowns wasi failure to akehis medicationsin short, the ALJ
offered anon-compliance rationale.

There are two basiproblemswith this new rationaleThe firstis that it was not
previously emphasizad thelong history of this case. Instead, the ALJ and two experts played

up the role of alcohol. ABlaintiff notes, they “[rgpeatedly [discounted evidence in support of
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Plaintiff's limitationsbecauséPlaintiff used alcohol.” Dkt. 19 at 13 (emphasis add&bjs
Court agrees.

Judge Johnston drew tekameconclusion inRReid C.He analyzed various statements
from the ALJ’sdecision and concluded thiie ALJ framed tht discussioin a wayto highlight
the alcohol issudlVe need not risit Judge Johnstonanalysis except to note that th_J’s
decision containsome of the sam&atementsincluding a verbatim replay of one of the
sentences Judge Johnston analyZEklis raises a question tiswhether the ALJ truly lookeat
the evidertiary record with Judge Johnston’s concerns in nand/hether the ALJ basicalfyst
stuck with the same approach. In trevparts of the ALJ'$actual summary, she continued to
emphasize theole of alcohol. Consider, for example, the followsentence “On June 3, 2016,
the claimant reported that even after losing his toes related to drinking, he hdra\stil to the
allure of it” R. 1588.Thesestatementsuggest that the ALJ’s underlying thinking was the same
despite thenclusion of thenewrationale.

At the second hearing, both the ALJ and Dr. Carney repeatedly invoked the alcohol
problemat critical pointsvhentheevidence ppeared favorable tlaintiff. SeeR. 1652 (ALJ:
“[A]s | pointed out, there was one [therapy progfammu never completeldecause of your
drinking and you wanted to get back in and they did not put you back in.”) (emphasis added); R.
1659 (ALJ: “And you were still drinking at that time.Tlhe ALJalso cleay believed that
Plaintiff was lying and covering up his drinking. The ALJ’s very first questiofddimtiff
related to a recent fire iAlaintiff’'s apartmentPlaintiff explained that hibad “different

groceries, boxes on top of the stove for several weeks and apparently something sparked, and it

3 Cf.R. 23 (first opinion: “However, these records indidatthe claimant was abusing alcohol during
a substantial portion of this periodwjth R. 1587 (second opinion: “However, teagcords indicate that
the claimant was abusing alcohol during a substantial portion of this period.”).
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lit one of the boxes.R. 1613 Plaintiff stated that he was asleep when the fire started, but the
ALJ doubted this explanation, esvealedm thisexchange

Q [by the ALJ] Were you drinking on that occasion.jwhen the fire started]?

A No, | was not.

Q But despite telling me last time that you were spibéooks like you had

several, at least, relapses, if not continuous drinkingegime last time | saw you.

In September when you went to the hospital, you told them you were drinking

every day.

A That would be—

Q When did you start drinking again?

Id. Thequestioning goes on in a similar véiom here with the ALJ continuing teick at
Plaintiff's veracity.See, e.g.R. 1614 ( “I find it hard to understand why you would make up
such a story like that. Particularly if you were not drinking.”

Dr. Carney’s testimony wasot as cleacutor dogmatic (he never suggestdintiff
was lying), but he still made statemeaksng the same lineBor example, when counsel asked
aboutPlaintiff's hospitalizations, he seemed to dismiss this evidence, stdiihgt was for
alcoholism though.” R. 165®laintiff’'s counsel askedim a series of questions abdbé causal
relationship between the alcohol and anxiety. Dr. Carney’s basic answer was‘ti@thee
how to answer” that question. R. 1650. At one point, he vaguely stated thaiteg/was“kind
of occurring with” the alcohol. R. 164But he never made an adequeti®rt to disentangle the
two conditionsasrequired by the Seventh Circu8eeHarlin v. Astrug 424 Fed. Appx. 564,
568 (7th Cir. 2011).

But there wa®ne topic on which Dr. Carney offered a more definistagement about

the alcohol use. e ALJasked him to “distinguish” Dr. Jafry’s October 7, 2015 opinion letter

stating thashe believed that the “pervasive and chronic natureBlaiififf’'s] symptans”
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would grevent him from working. R. 1561. Dr. Carney distinguished this opinion by first noting
that it was submittethree years ago and then by stating:

[Dr. Jafry] didn’t mention at all that alcohol was going to be kind of the most

[salient] issue with th€laimant basicallyYou know, that's the struggle that he

has particularly prior to that time because | looked at his record from 2012, where

he had, you know, numerous hospitalizations for alcoholism. So, that's what |

found kind of surprising about that, that she did know that kind of fairly brief

summary, then didn’t mention that at all.
R. 1645-46Dr. Carney’s statement thBtaintiff's hospitalizationsvere ‘for alcoholism”again
suggests he was discounting that evidence. But the largenpthathe was criticizing Dr. Jafry
for not giving more prominence to the alcohol abuse even though the ALJ later, at the end of the
second opinion, agreed that the alcohol abuse was not the main problem.

The above statements provide evidenceitalhdirect evidence, that the ALJ was still
conducting ale factomateriality analysis. Bugven ifthis concern were put to the sideere is a
separatg@roblem with the ALJ’s newly emphasizeationale The ALJ never exploregdhy
Plaintiff was unable to take hmedicationsonsistentlySeeShauger v. Astry&75 F.3d 690,

696 (7th Cir. 2012) (“Although a history of sporadic treatment or the failure to follow a
treatment plan can undermine a claimant’s credibility, an ALJ must first exjplerclaimant’s
reasons for lack of medical care before drawing a negative infereSpadifically, the ALJ

never casidered the fairly obvious possibility tHlaintiff's mental impairments made it

difficult for him to remember to take his medicati@amsl seek rills, etc. SeeSpiva v. Astrue

628 F.3d 346, 351 (7th Cir. 2010) (“The administrative law judge’s reference to Spiva’s failing
to take his medications ignores one of the most serious problems in the treatmenabf ment

illness—the difficulty of keeping patients on their medicationssgg alsd<angail v. Barnhart

454 F.3d 627, 629 (7th Cir. 2006) (“bipolar disorder can precipitate substance abuse, for example
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as a means by which the sufferer tries to alleviate her symptdmgd8linek the Seventh
Circuit explained
The ALJ apparently concluded that Jelirekymptoms woultiave remained under
control but for an unwillingness to taker medications as directed. But we have
often observed thdttipolar disorder, one of Jelingchief impairments, is bgature
episodic and admits to regular fluctuations even urmteper treatment. ALJs
assessing claimants with bipolalisorder must consider possible alternative
explanationsbefore concluding that necompliance withmedicationsupports an
adverse credibility inference.
Jelinek v. Astrue662 F.3d 805, 814 (7th Cir. 2011).
The ALJ faiked to explore thegeossibilites andapparently assumed tHakaintiff could
easily comply if he wanted to. But as the Seventh Cicagsesmphaize,it is not easyor a
person with bipolar disorder in particutarconsistently take a seriesratiltiple medicationsAt
the first hearingDr. Heineman testified that Plaintif concentration problemsere present
“even with themultiple medicatns thahe’s reeiving.” R. 70. Thidestimony cuts against the
ALJ’s conclusion. To the extent that the ALJ wishes to rely on this rationale on remaed, mor
work should be done to develop the facts and to explore ibsses.
. Concentration and Novel Writing
One thing is not in disput@laintiff is “smart,” asDr. Carney acknowledged. R. 1657.
No one has suggestid lacks the intellectual ability tdo thesimpletasks under consideration.
The issue is whether lveuld stay a task Dr. Heinemanmicely summarized this issue
[Plaintiff’'s] main limitations have to do with sustaining attention and concentration
for an extended period staying on task for an entire $ilitle | don’t think he’s
limited to any kind of mental demands in terms of complexity of the task it's
sustained attention and concentration.
R. 72. One oPlaintiff's major arguments is that the Afalled to adequately analyze this

importantquestion.Theargumenhas several part®laintiff first argueghat the ALJ overlooked

evidence particularly fromhis father. He next argudbat the ALJ gave too much weightttee
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novel writing. Finally, he argues that the ALJ did not explain why no “off task” limitatias
included in the RFC. The Cournds that these arguments, particularly the first two, provide an
additional basis for remand.

Thefirst two arguments rest on the broadssertion that the ALdownplayed contrary
lines of evidenceSee Arnett v. Astr @76 F.3d 586, 592 (7th Cir. 2012) (ALJs cannot ignore
contrary lines of evidence@ne line of evidence came fraataintiff’s father. He testified at the
second hearing and provided a lengthy letter in the first round of administrative proceledings
both instances, he discusd@dintiff's day{o-day struggles concrete andometimewivid
terms. In the letter, he gave the following overview:

Reid’s anxiety manifested itself in many ways. He had trouble concentrating when

he worked and could not do things he had done before like go to the movies, fly in

a plane (in fact he boarded a plane to go to Texas and had to get off before it left

because he was having an anxiety attack), cross certain bridges, ride on public

transportation like buses or trains and ride in a car as a pasfenigelg periods

without suffering a panic attack.

R. 309. At the second hearing, he gave the following example to illuBteatiff's

concentration problentIf you were to ask him, for instance, to put a band on a watch he would
not be able to do that. | mean he just couldn’t concentrate. He’d become verydd.isRat
1632.Plaintiff's father was an important withesen another respecte confirmedoarts of

Plaintiff's testimonythat the ALJ questioned. However, the ALJ igndieslevidencefor the

most part. Although the ALJ briefly noted tiRlaintiff's father had testified, the ALJ did not
summarize the details of his testimony and certainly did not give it any wé&lghietter was

not considered at all'his evidence should have been considered.

Turning next tadhenovels it is clear, first of all, thagireat weight was placed ¢ims

factor.It was mentioned multiple timeén argument can be made that it was the oniglence

10
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on this issue. At a minimum, itag akey pieceof evidenceand was not simply one brick in a
muchlarger evidentiary wakuch that it ould be overlooked under a harmless error analysis.
Plaintiff argues that the ALJ relied on a superficial factual picture and assdenptions
about what is involved in writing a novel. Judge Johnson expressed similar condeeit G
He noted hat the*ALJ did not give any consideration Riaintiff's explanation that he wrote
these novels as‘'kind of outlet’ for his anxiety and that he did so on his own schedule for about
ten hours a weekReid C, 2018 WL 3105954 at *4le alsonoted, relying on Seventh Circuit
case law, thdtt is amuch different task to work consistently for a 40-hour week as opposed to
doing more sporadic activities that can be flexibly scheduled around good peldods.”
As for the facts, the ALJ relied on the same fawatsfrom thefirst decision.Specifically,
the ALJnotedthat Plaintiff“published several books and was currently working on another” and
that he “spends up to ten hoarsveekwriting.” R. 1583. But this description is incomplete
becausét fails consder contrary evidencéom multiple sources
This evidence includeBlaintiff's testimonyAt the first hearing, he did testify that he
spent approximately ten hours a weeking, which the ALJ noted, but he further testifiéd:
have a tough time reading on a consistent basis because my ability to concentrate is very poor,
and that’s whyf] I'll work on my book ten hours a week, but that doesn’t mean I'm going to get
a whole lot writtenA lot of the time it's just kind of staring at the screen trying to gather my
thoughts which has been an issue.” R. 63-64. At the second hdertegtifiedthathe last
finished a novel “almost two years ago” and that he had written “two books iasthaX years.”
R. 1642, 1643Plaintiff also made statements to doctors and examiners along the samedames.

e.g, R. 2168 (Dr. Peggau: PJaintiff] enjoys sports and he is an avid author working on his

11
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sixth novel at present, he said. He gets them published for free and distribution uét @iffice
has sold a few of them over the yearsThe ALJgave no weight to this evidence.

The ALJ also did not consid#re letter from Plaintiff's father that stated:

During the time Reid lived on the&treets, he wrote several novels which
were published by Publish America. He used the computers at the Rockford
Public Library to do his writing. Due to his psychological problems, it took
him a long time to write these books. He might go for days wittioimyg
any writing because he could not concentrate due to anxiety or depression.
He might write for an hour or two and then not be able to concentrate at all
because of a panic attack. | helped him sell some of his books to friends and
relatives but we basally sold the books at cost so he made no money from
his writing.
R. 310. Nor did the ALJ consideriststatement from Plainti# friend, Jeffrey ittrell, who had
knownhim since 2008

[Plaintiff’s] ability to write has been hampered by his condition. He was an avid

writer before the anxiety but of late has shied away due to being unable te-sit still

another passion of his life that has been altered.
R. 316.

It is true that the two experéd the hearingaltimately concluded thaPlainiff’'s
concentration problems were moderate and could be accommodated by theiREGns the
ALJ later adoptedThefact that the ALJ relied on these two experts to “translate” the moderate
concentration finding inta proposed RFC undermin&ssome etent Plaintiffs argument based
on cases lik€rump v. Sau) 932 F.3d 567, 570 (7th Cir. 2018)casePlaintiff relies on heavily.
SeeDkt. 19 at 11. However, #ne areother broader concerns about the ALJ’s reliance eseth
experts.

First, both experts made statements indicating that Pl&rtdhcentration problem

might be more serious, but then trenangedhose conclusions after the ALJ craessamined

them. Dr. Heinemanmitially opined thaPlaintiff's concentration problems were rked. It

12
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was only after the ALJ basicalirgued with him that he reduced that findiogrioderateR. 70-
71.The ALJ alsgersuaded Dr. Carney to soften his conclusions regardingatagreph C
analysis. The Commissioner agrees iatCarney‘revised hs testimony”in response to the
ALJ’s questioning, butejects the implication that the Alidproperlypressurd him. Dkt. 28 at
5. Theseequivocations are not dispositive of course, but they contribue toverall concern
about the adequacy of the aysas.

Second, on the specific issue of novel writing, both experts alluded to somesairibe
counter-argumentBlaintiff now males Dr. Heineman observedhat Plaintiff’'s writing was
“not at a competitive level” because he was able to “take adequate work breaks” whilg. writi
R. 72.Dr. Carney stated?And for concentration, pace and persistence, again, I—you know, I—
he did write twe—I mean,seems tonewriting a book takes a lot of concentration and fotus.
think he might say well, he’s done it over a longer period of tiRel643(emphasis added)

But the ALJ did not follow up on these concerns and further develop the record.

Third, theseexperts did noindicate whether they bdeconsidereall the contrary
evidence cited above showing tiRaaintiff's writing was not done in a regular and consistent
manner that would be translatable into doing the same simple task over and over again.

In sum, the Court agrees wiaintiff's argument that the ALJ and the two testifying
experts relied too much dapeculation” abouPlaintiff's writing. SeeDkt. 19 at 12 ‘(Neither of
themaskedPlaintiff about how much time he spends writing, whether or not his books have been
successful, what the length of his books are, what the topics of his books are, whereshe writ
them, or how [his] anxiety impacts his ability to write book$?laintiff's counsekffectively
highlighted these concerns in the following exchange ttHeinemann:

Q [] my question, Doctor, would be given the long standing hesof anxiety
for which he’s treated for six years now in, | would argue, extensive treatment, he’s

13
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received extensive treatment for this anxiety, my question to you is would Mr. [C]
be off task in the work force due to break-through anxiety or panic attacks?

A That's—it’s kind of hard to answer thatl don’t think so, Cours, on the
basis of the record here. | mean he has panic attacks. He doesn’t have panic attacks.
I’'m not quite sure of the frequency those would be, but it doesn’'t mean he would
have hem kind of constantly all day necessarily.

Q Butif he has one—

A If he's able to write books, so he’s able to focus and concentrate at various
points in time.

Q Does the file reflect how many hours he spends writing books?
A No.

Q Does the file reflect whether or not his books are New York Times Best
Sellers?

A 1 don’t believe they are.
Q Okay. Does the file reflect who the publisher is of the books?
A 1 think it said it's selpublishing.

Q Okay.So, would it be fair to say that’s different than being picked up by
Barnum Publishing or—I don’t know any of these other publishers.

A Oh, yeah, of course. Of course.

Q Okay. And so, is the writing of the books and the college education, the
underlying intelligence, the major reason why you found—

A No. No, itisn’t. But he’s able to focus. That's why I'm kind of talking about
the books and the ability to kind of focus and concentrate.

R. 1660-61. In the ensuing exchange, Dr. Heinemann did not go on to identify any other concrete
evidenceThus, contrary tdis denial Plaintiff's novel writingwasa“major reason” for his
conclusion. Reading the ALJ’s opinion, with its repeated references to novabwe#ds to a

similar conclusion.

14
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Onequestion not adequately exploredvhetherPlaintiff's writing was an episodic
activity tied to theunpredictable ups and downs of his bipolar disorder. Here ihbavescribed
the variability of his symptoms:

| think the most frustrating thing about the anxiety is the ebbs and flows that | go
through every single day. Again, it can go hoythour where | feel greatwell,

not great, but | feel okay one minute and then | can go into atabalost a shell
when | start having an anxiety or panic attack, or just like underlying anxiety where
I’'m just shaky. | mean I'm constantly shaky all the time, even when things are going
okay and I'm just sitting, trying to sit still, reading a book or watching a television
show.

R. 1629-30* The ALJ and Dr. Heinemann presumably believed that a person writing a nevel sit
down and writes regularly every day for a set amount of time without losing focus. Paikaps t
is true for some, but history contains many famous cowsxamples of peoplho, despite
mental illnessesr alcoholproblemsthat incapacitated them forgsiificant periods, werstill
able to write books or produce other types of writing (William Faulkner, Hunter S. Thompson,
Dylan Thomas, Theodore Kaczynski, to cite a fegl-knownexamples).

The Court acknowledges that the ALJ did specifically addieisstopicat the end of the
opinion, stating as follows

In the Order provided by thdorthern Dstrict Court of lllinois, the undersigned

was asked to give further analysis to the claimant’s history as a writer. At the time
of the previous decision, the claimant had written five books; as of the date of this
decision, he has reportedly written six, with his seventh awaiting publicatiors It wa
suggested in the Order that the claimant’s writing potentially served as art™outle
for his anxiety. However, throughout the progress notes from Rosecrance Ware
Center, there is no suggestion that this is the casdilely that if his writing were

seen as a coping activity that could help assuage his anxiety, it would have likely
been brought up by his examining sources. Furthermore, whether or not his writing
served asn outlet to his anxiety does not alter probfhow this activity reflects

that the claimant has a higher ability to concentrate and persist than alleged.

4 Dr. Peggau’s report includes a similar statement fedamtiff: “I get really high, like a lot of adrenaline
going, and clean my apartment and run around full of energy and other times | can’t engrofbeed.”
R. 2167.
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R. 1590-91But thisexplanation does not address the above concerns. The ALJ did not respond
to Judge Johnston&pecificpoint thatPlaintiff couldwrite “on his own scheduleThe ALJ also
did not consider the contrafgctsfrom Plaintiff's father and othersior develop the record
furtherby eliciting details about the manner and frequendylaintiff's writing. Ultimately, the
ALJ’s explandion ismostlya reassertion of her previous conclusion. But stating that conclusion
again, without providing a deeper analysis, does not resolve the concerns rdéadtiffand
Judge Johnston.
IIl.  Additional Considerations

Thetwo issuesboveare sufficient to order a remantihe Court will briefly note a few
other issues deserving attention on remé&irdt, as discussed above, the ALJ at the hearing
repeatedly stated flat out thelte thoughPlaintiff was lying about his drinking and other
matters. In her written decision, she pointed out many instances in which he miss€d doct
appointments, suggesting he wasaliable in some generaénse These statements give the
impression that thALJ believed thaPlaintiff was malingering. Yet, at the same time, the ALJ
never clearly indicatenh the written decisiothat she though®laintiff was malingering or even
that he was untruthful, thus raising a question about how the ALJ resolved this issue and
specificallywhether it operated as a hidden rationale. To the exterththall J troughtPlaintiff
was lying, this would not necessarily end the analysis because it is possible thatalleis pvas
caused by, and therefore evidence of fésital impairmentsSee Spivat28 F.3dcat 351
(“Spiva’s being vague or evasive when questioned about his illness could be evidence of

malingering, but equally could reflect the effects of his psychotic mentation.”). Drefa

5> See, e.gR. 1588 (“It was noted théke had difficulties attending all scheduled appointments due to
forgetting and lack of transportation[.]”; R. 1589 (“On December 11, 2018, it wad thatiewhilethe
claimanthadreported missing an appointment due to a family funeral, his fathed skt there was
none.”).
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alluded to this issue, stating: Plgintiff's therapsts] did mention borderline personality disorder
and there is a kind of question of manipulation that kind of goes on there, which is consistent
with a personality disorder.” R. 1640. This issue should be addressed more directly on remand.
Second, possibly related to this previous point, the ALJ did not acknowledge or
investigate Plaintifé apparentlyturbulentsocialhistory. The consultative psychologists—John
Peggau and Mark Langgut—badbscribed a series of incidents whBtaintiff had conflicts
with others.SeeR. 2168 (Dr. Peggau: PJaintiff] had a 2001 DUI and seven or eight additional
arrests for battery and fist fighting as well as telephone harassment anigidysoonduct. The
last time was 2014 when, ‘I got into a fist fight with my buddy and they arrested me’.”); R. 1297
(Dr. Langgut: “The claimant has been arrested for telephone harassment. He also has been
arrested three times for battery of threeggKriends, all of which were alcohaklated. He
receivedone DUI in 2001.). Likewise, Dr. Carney testifiedl think [listing] 12.08 is also
implicated. There is aggressive outbursts. He had several, | think, domesticevidi@nges
against himself.” R. 1640.He ALJoverlooked this evidenc®laybe there is @alid reasorwhy,
butit shouldhave at leagbeenacknowledged. It wouldeemto be particularlyelevant to the
“interacting with otherspartof the paragraph B analysis.
Third, the ALJ referred several timesRtintiff having applied for workSeege.g, R.
1588 (“he had begun to look for work” and was “applying to jobs online”). Although it is hard to
gauge how much weight was given to this issiie ALJ’'s repeated references to it suggest some
weight was given to iBut what is missing from thanalysis is an explanation wiyere
attempts tdook for work, which repeatedly turned out to beswccessful, are evidence that

Plaintiff could work. One could argubkat these failed efforsupport the opposite conclusion.
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Fourth,the ALJ again rejected Dr. Jafry’s opinipbut the rationale was somewhat
different. The ALJ did not mention Dr. Jafry’s failure to mention the alcohol prodlemALJ’s
new rationale was that Dr. Jafry only sBlaintiff “once in April 2014” andvas therefor@ot a
treating physician but only “onetime examiing source.” R. 1592. But this factual clagmems
to be wrong. Althougllaintiff did not raise this point, the Court’s review of the record
uncovereckvidence that Dr. Jafry salaintiff many timesSee, e.gR. 1506, 1507, 150@his
isonly a partial list.

There are other issues and topics we have not discussel,adlaintiff's taking of
college coursgat one point and his brief work at a local laundrofiagse issues, and all other
relevant issues, should of course be considered in a comprehensive analysis onTieenand.
Court acknowledges that these issues, in particular the task of trying to disetitargjfects of
alcohol, are not easy to resolve.viver,given that thisase has already been considered twice
by the same ALJ, the Court strongly recommends that a new ALJ be assigineddse on
remand to ensure that thél record can be considered with a fresh.eye

CONCLUSION

Forthe foregoingeasonsPlaintiff's motion for summary judgment is granted, the

Commissiones motion is denied, and this caseesersed andemanded for further

consideration.

Date: November 17, 220 By: CE%SQ A Q

isa A. JensenN/
United States Magistrate Judge
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