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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERNDIVISION
CHRISTOPHER M. HOLMES
Petitioner, 19C 50154
VS. Judge Garyreinerman

DONALD HUDSON, Warden,

N N N N N N N N N

Respondent.

M EMORANDUM OPINION AND ORDER

A Western District of Missoujury convicted Christopher Mdolmes of several crimes
stemming from his involvement in a cocaine distribution ring. Two prior lllinois drug
convictions resulted in statutory minimum sentence of lifemprisonment Holmes
unsuccessfully sought relief on direct appeal and under 28 U.S.C. §1gasbimprisored at
USP Thomsoiin this Districtand representing himsekllolmes seeks habeas relief under 28
U.S.C. § 2241, arguing undefathisv. United States, 136 S. Ct. 2243 (201@hat his twoprior
drug convictions did not properly subject him tomaimum life term. Docs.1, 3, 19, 41.The
petition is grantedand Holmes is entitled to be resentenced.

Background

The jury foundHolmesguilty of, among other things, conspiracy to distribute 5
kilograms or more of cocaine, to manufacture 280 grams or more of cocaine base, and to
distribute 280 grams or more of cocaine base, in violation of 21 U.S.C. § 846. Doc. 17-4 at 1.
At the time, the§ 846chargecarried a maximum penalty of life imprisonmeamd, for persons
with one or two prior convictions for a “felony drug offensa fhinimumsentencef twenty

years and lifemprisonmentrespectively 21 U.S.C. § 841(k1)(A) (2012). Beforetrial, the
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Government filed an information under 21 U.S.C. § 851, notifying Holmes that it was seeking a
mandatonylife sentence as a resultt@fo prior Illinois convictions for possession of a controlled
substanceinder 720 ILCS 570/402(c), and possession of a controlled substance with intent to
deliverunder 720 ILCS 570/401(d). Docs. 17-1, 17-2, 17-3. The district court found that the
§ 851 enhancement applied angphosed a life sentencéoc. 1 at 2.

On appeal, Holmes argued, among other thitinggthe district court wrongly admitted
under Evidenc®ule404(b) evidence of his prior criminal convictions dhdthis presentence
investigation eport’s failure to identify life imprisonmems a possible sententgde it an error
for the district courto impose that sentencéJnited States v. Horton, 756 F.3d 569 (8th Cir.
2014). The Eighth Circudffirmed. Ibid. Holmesthen sought § 225%lief on severafrounds,
including thatthetwo lllinois convictions predicating his mandatory life term should Hzaen
pleadedand found beyond a reasonable doubt by the jury. Docs. 17-4, TffeBVestern
District of Missouri dered his § 2255mation. Docs. 17-6, 17-7, 17-8.

Holmes now seeksabeas relietinder 28 U.S.C. § 2241. Doc. 1. He contends, citing
Mathis, that his lllinois convictions do not qualify as “felony drug offenge{mderthe then
applicable version of 8§41(b)(1)(A)andthereforethat they could not hay@redicatd a
mandatory life termDoc. 3 at 49; Doc. 19 at 3-6If Holmes isright, heis entitled to
resentencing because $teould not haw faced a mandatofife term

Discussion

Holmess § 2241petition facedwo hurdles.First, as a threshold mattdre mustatisfy
the requirements of § 2255(e) before he can even prgkeunder 241. Second, on the
merits,he must showhatat least one diis lllinois convictions desnot qualify asa predicate

“felony drug offense” under 841(b)(1)(A).



Section 2255(e) Savings Clause

Section 2255 sa general rule “is the exclusive means for a federal prisoner to attack his
conviction.” Kramer v. Olson, 347 F.3d 214, 217 (7th Cir. 2003). An exceptehforthin
8 2255(e), known colloquially as tkavings clauserovides thaa federal prisonenay seek
habeas relief underZ241 if § 2255 “is inadequate or ineffective to test the legality of [the
prisoner’s] detentiofi. Chazen v. Marske, 938 F.3d 851, 856 (7th Cir. 2019).

Analysis under 8§ 2255(e) ordinarily begins with a chaté&w issue To determine
whether a 255 remedy is “inadequate or ineffectivdpesthe courtapplythe law ofthe
circuit of conviction fere, theeighth Circuit)or of the circuit of confinemenhére, theéSeventh
Circuit)? Thatissueis often importanbecausehe circuis are divided on the questiavhethera
statutory holding, such as the one handed dovivhaithis, can predicate application of the
8 2255(e) savingslause Seeid. at864 n.1 (Barrett, J., concurring) (citing cases on both)sides
Seventh Circuiprecedent answers that question in the affirmaseesid. at 856, while Eighth
Circuit precedent appeats answer th question in the negativese Leev. Sanders, 943 F.3d
1145, 1147 (8th Cir. 2019).

The Wardets concessionmake it unnecessary to decide the cheafdaw issue here.
For starterstheWardensubmitsthatboth Seventi€ircuit and Eighth Circuiprecedenallows
prisoners teatisfythe § 2255(e)savings clausby invoking statutory holdings. Doc. 17 at 6.
On top of that, the Warden urges this court to follow the choidavofules set forthin Hahn v.
Moseley, 931 F.3d 295, 301 (4th Cir. 2019), which holds that the circuit of confinement’s law
governs application of § 2255(e) and, if the petitioner qualifies under the savings ttiause,
circuit of conviction’s law governs the merits of the 8 2241 petition. Doc. 17 at 4-5 n.2.

Given theseconcessionshe questionhere iswhetherHolmesqualifiesunderthe

§ 2255(e) savings clause as understood by the Seventh CinrcWorman v. Entzel, 953 F.3d



1004 (7th Cir. 2020thecourt held that aetitioner musmeetthree conditions teatisfy
§ 2255(e).First, the petitionetmustseek relief based on a decision of statutory interpretation.”
Id. at 1008. Second, “the statutory rule of law in question must apply retroactively to cases on
collateral reviewand could not have been invoked in a first § 2255 motidiitl. Third, “the
failure to afford the [petitioner] collateral reli@ould amount to an effort grave enough to
constitutemiscarriage of justicg. Ibid. (internal quotation marks omitted

The first requiremens easily mé, as Mathisis astatutory interpretatiodecision So,
too, is the third requirement, e Seventh Circuibas heldhatthe wrongful application of a
mandatory minimum sentence amounts toiscarriage of justiceSee Chazen, 938 F.3cat 853
(citing Light v. Caraway, 761 F.3d 809, 813 (7th Cir. 2014)anson v. United Sates, 941 F.3d
874, 878 (7th Cir. 2019)That leaves thquestion whether Holmdsasshown undethesecond
requirementhathe could not havpressed Mathis-type claimin his § 2255 motiomndthat
Mathis applies retroactively to cases on collateral review.

Mathis resolved aircuit splitover how to decide which prigtateconvictions qualify as
predicate “violent felony” offensese.g., “burglary, arson, or extortion”sufficient to trigger
the 15-year mandatoryimmum sentenceander the Armed Career Criminal Ad8 U.S.C.
§924(e)(1) 136 S. Ct. at 2247-48. The Supreme Court held that one of two approaches
governs, with the choice depending on the nature of the state statute under which the defendant
was prevously convicted. Under tHeategorical approaghwhich applies whethe state
statute is indivisible-that is,whenit sets out a single set of elements to define a single crime,
listing alternative factual “meansf committing the crime-the court’ssole ask is taine upthe
statecrime’s elementalongside those of the generic offenag.( burglary) and see if they

“match’ Id. at 2248-49, 2253To produce d&match,” the elements of the state crimest be



“the same as, or narrower thiaimose of the generic offenséd. at 2247. By contrast, under the
“modified categorical approach,” which applies when the stat@ite is divisible-that is,when
it sets forth one or morgements in the alternative, edolming a separateffense—the court
consults state charging or sentencing documerasdertairwhich statecrimethe defendant
actually committecandto determinavhetherthat crimés elementsnatchthose of theyeneric
offense 1d. at2249, 2253-54.

According to HolmesMathis disqualifies hislllinois drug convictions from being used
as predicate offenses unde841(b)(1)(A). A he sees,ithe categorical approach applies
because thpertinentlllinois statutesare indivisible, and his convictions do not qualify as
predicate offenses becausath statuteprohibit conduct that federal law does not. Doc. 3 at
4-9.

The Warderargues thaHolmescould have pressed this challenge in his § 2255
motion—and if tatargument is correcHolmes does not satisfy the second requirement of the
Seventh Circuit’'s § 2255(e) testhe Warderiirst submitsthattherule setforth in Mathis was
not “new,” asit reflectedlongstanding Supreme Court precedent, and therefdaradt@ng
stopped Holmes from makingMathis-like argument under § 225®R0c. 17 at 8. That
contention cannot be squared with the Seventh Cirgeitsntholding thatMathis “fits the bill”
as a “new” rule that may be invoked under § 2241 as an “intervening case of statutory
interpretation [that] opens the door to a previously foreclosed claihazen, 938 F.3d at 862.

The Warden argues in the alternative tHalmes failsto identify binding precedent at
the time of his 255motionthatwould haveforecloseda Mathis-like challenge. Doc. 17 at 9.
Evaluating that argument turns on whether Holmes doaN@ raised such a challerigghe

Eighth Circuitat that time See Chazen, 938 F.3d at 862-63 (looking to thicuit of



convictioris law to determine whether an argument was available 824§ petitioner at the

time he sought 8 225%lief). He could not have done so. As the Seventh Circuit recently held,
Mathis-like arguments weréfutile” in the Eighth Circuit before the Supreme Court—reversing

the Eighth Circuit, incidentalh~decidedMathis. Id. at 863 see also United States v. Hawkins,

548 F.3d 1143, 1150 (8th Cir. 2008) (holding that possession of a controlled substance under 720
ILCS 570/402(c)—one of Holmes’s two prior drug offensestaiified as a predicate offense

under § 841(b)(1)(A)

The remaining question for purposes of the second requiremehéiberMathis applies
retroactively on collateral reviewin Chazen, the Seventh Circuit all but confirméuhtit does.
Although thewardenin Chazen concededhatMathis appliesretroactivdy, the Seventh Circuit
observed that its precedents “likewise suggested” as much. 938 F.3d seed6dlt v. United
Sates, 843 F.3d 720, 722 (7th Cir. 2016) (“[S]ubstantive decisions subtatgs presumptively
apply retroactively on collateral review.”And in this court’s independent judgmeNgthisis
retroactive on collateral review becausgdisallowingthe use of certain prior convictions as
sentenceenhancing predicates,is a substantive rule “prohibiting a certain category of
punishment for a class of defendants because of their staiffermse.” Montgomery v.

Louisiana, 136 S. Ct. 718, 728-29 (201@ternalquotationmarksomitted);see Holt, 843 F.3d
at 722 (citingMontgomery to support the observation that “substantive decisions sudiathss
presumptively apply retroactively onlzderal review”).

. Merits

BecausdHolmesqualifies under the 8§ 2255(e) savings clause, the pooceeds to the
merits of his 8241 petition. As notedjolmeswas subjectetb a mandatoryerm oflife
imprisonmenunder §8841(b)(1)(A)due totwo predicatedrug offensesThe Warden concedes

thatthepossession of a controlled substaaffenseunder 720 ILCS 570/402(c) does not qualify



as a8 841(b)(1)(A) predicate undé&fathis, and therefore that Holmesassuming, as the court
held above, that heatisfiesthe §2255(e) safety valve— is entitled under § 2241 to resentencing
without application of the statutory minimum term of life imprisonmddbc. 17 at 10, 14-15.
Holmes therefore prevails on the merits.
Conclusion

Holmes’s 82241 petition is grantedBecause Holmewasimproperlysubjectedo a
mandatory minimum term of life imprisonment, he is entitled to be resentembed.
resentencing shall take place in the Western District of Miss&eei\Webster v. Daniels, 784
F.3d 1123, 1146 (7th Cir. 2015) (en banlt)is open to tk resentencingourt to decide whether
Holmes’sotherprior drugconviction—possession of a coolted substance with intent to deliver

under 720 ILCS 570/401(d)gualifies as a predicate offenseder the applicable version of
§ 841(b)(1)(A). z -
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September3, 2020

United States District Judge
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