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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DANIN THOMAS, )
)
Plaintiff, )
) No. 19C 50199

V. )

) Judge Sara L. Ellis
SEAL-RITE DOOR, INC., )
)
Defendant. )

OPINION AND ORDER

Plaintiff Danin Thomasan African American marfiled this lawsuit againddefendant
SealRite Door,Inc (“SealRite”) after SeaRite terminated Isi employment on December 12,
2018. Thomasbrings claimdor racial discrimination in violation of Title VIl of the Civil Rights
Act of 1964(“Title VII") , 42 U.S.C. 8§ 2000et seg. hostile work environment in violation of
Title VII; and retaliation 6r the exercise dfisrights in violation of Title VII. SeaRite moves
to dismissThomas’complaintpursuant to Federal Rule of Civil Procedure 12(b)(6). The Court
finds that Thomas cannot pursue any claiasedon condgt that occurred over 300 days before
he filed his second EBEC charge othatarise from allegations included in his first EEOC
charge.Because Thomas has not alleged any con@lated to his hostile work environment
claim that occurrevithin this 300-day period, the Court dismisses that claim. Bcalse
Thomas has sufficientliyllagedtimely racial discriminatiorand retaliatiorclaims, the Court

allows treseclaimsto proceedo discovery.
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BACK GROUND?

Thomasworked forSeatRite, an asphalt maintenance seesdusinesss aprefinish
technicianfrom Segember 19, 2016 December 12, 2018. During his employment, Tasm
observe management makkerogatory statements him and other employees of simila
ethnicity. Specifically,on or about August 4, 2017, Seiite’s General Manager, Scott Glass
approached Thoas ad askedhim, “How do you people get yourindike that?” Doc. 1 T 12.
Another SeaRite employee, Bruckandenburg, heard the comment and told Glass he could not
make such statements becatlsy violate Human Resources protocol. Glass responded, “Yeah,
but he knows what I'm talking aboutld. I 13. Several days lateon August 8, 2017, Thomas
overteardGlasstell another employee, Khalid Pryor, that “he would mog [African
American] women because they are too ghetto and load{ 14. Thomas chose not to
confront Ghssabaut his commentand insteadontactedSeatRite’s Vice President, Shawn
Richard viaemailto request that Se&ite conduct a formal Human Resources investigation.
Thomas believethat SalRite did not conduct a Human Resources ingatibninto Glass
comments

On August 9, 2017Glass instructed all SeRlite employee$o carry identification to

assist SeaRitein facilitating mandé&ry random drug testingOne employee, Alexnformed

! The facts irthe background section aeken fromThomas’complaintand the eRibits attached thereto
and are pragned true forlie purpse of esolvingSeatRite's motion to dismiss.SeeVirnich v.

Vorwald 664 F.3d 206, 21¢7th Cir. 2011)Locd 15, Int'l Bhd. of Elec. Workers, AFL-CIO v. Exelon
Corp,, 495 F.3d 779, 782 (7th Cir. 2007A. court normally cannot ewider extrinsic evidere without
convertinga motion to dismiss into one for summary judgmethecker v. Deex & Co, 556 F.3d 575,
582-83(7th Cir. 2009).Where a document is referenced in the complaint anttal toThomas claims,
however, the Cournay consider it in rihg on the motion to dismissd. Thomas did not attadfis
2017EEOC chargeo thecomgaint, which SeaRite submttedasan exhibitto the motion to dismiss.
The Cout takes this charge into aaott kecausedt must consider the allegations in the charges to
determine the timeliness and proper scopehaiifias claims and becauséhomas discuses the 2017
EEOCcharge irhis complaint. See Davis v. Central Can C®o. 05 C 1563, 2006 WL 2255895, at *4
(N.D. lll. Aug. 4, 2006) (collecting cases).



Glassthathe only had identification from Mexico, to which Glass responded, “Yeah, you're
probably illegal.” Id. 117. Alex and multipe other employees told Gs hecould notmake
such comments. Thomatsoapproached Glass and requestet lileastop making raciall
discriminatory statementsslassbecamedefensive and déed his actions, bule later agreed
notto make sich statementagain. That same dgyThomas requested thas immediate
supervisor, Nick Vybornischedule a meeting with SeRite managers to discuss Glass
dergyatory statements. Vyborni acknowledged the requestcedisled a meetingAlthough
Thomas thoughtie requested farmal Human Resources investigation, again, no Human
Resources charge came outlerequest Thomasalso filed acharge of discriminatiowith the
Equd Employment Opportunity @nmission (EEOC”) that day the“2017 EEOC chag€’). In
the 2017 EEOC charge, Thomas claimedatatiscrimination and retaliation based on
managemerg continued diséminatoly comments and threats to his employment after he
complained of discriminationThe EEOC issed Thomas a right to sue letter with respect to his
2017 EEOC charge on December 15, 2017.

On October 9, 2017, Seal-Rite supervisor John Utley approached Thomas to discuss the
status of the 201EEOC charge.Thomas requested that Utley not ask him about the ongoing
racial discrimination claims, to which Utley responded, “Yeah that’s right, yolke¢est pushing
that broom n****r.” |d.  23. Thomaseported Utle}s comments t&¥'yborni and Riched.
Richard questioned Utley, who admitteeimadethe commaents. Utley received avarning from
SealRite without any formal suspension. On or about October 23, 2017, Trexpeessed
frustrationto Richardthat Utley had only receivesiwarning, butRichard indicatedhat Seat
Rite had noplars toescalat thewarning. Thomas considered this an acknowledgment that

SealRite had concluded its investigation irtes allegations of racial discrimination ameuld



not take any additionastefs to prevent a hostile work environmentetaliation As a result,
from October 23, 2017 through January 22120Thomasctivelyavoided unnecessary
interactions with coworkers and supervisors.

OnJanuary 22, 2018, Thomas slipped on an oil \elake at wak andinjured his right
shoulder. After Thomas notied Vyborni about the accideran anbulance took Thonsdo the
emergency roomThomas met wih a physician at Swedish American Hospital who ordered him
not to lift more than twenty pounds. Thontakl Vyborni he neeeldto take medical leave
becaus®f theinjury and provided him with medical documentation. Vyborni informed Thomas
that SeaRite would provide 120 days of paid leave, which Thomas understood to also include
Sal-Rite’s assistanca filing for Family Medical Leave At (“FMLA") benefits.

From January 22, 2018 through May 30, 2018, Thomas recuperated at home, believing
that SeaRite was processing his FMLA paperwork. However, on May 30, 2018 Rieda-
Human Resources representative, Nate Reynoitemed Thomas that hiSMLA
documentation had notbn filed andhathe needed to return to wotd avoid termination
That same daylhomas updated Vyborni about his shoulder injury and the decéstriction
thathe notlift morethan twenty pounds. Vyborstated that Sedkite could accommodate it
restriction and that Thomas should return to work on June 1, 2018,

Nonetheless, upon Thomasturn Vyborni immediately mstructed him to begin lifting
nearly 200 pounds of concrete and composite dadie most physically demanding positiain
SealRite. Thomas complied with thiastruction against the orders of his physician, which
further exacerbated his injury. But tiel not immediately complain tiois supervisors or Human

Resourcebecause he fearddrther disciplinary action or losing higgition



On or about June 15, 2018, Thomearhedrom aco-worker, Jonathan [z that upon
Diaz’s hiring, management warned him to “stay clear” of Thomas beG#aseasvasa
“trouble maker.” Id. §35. A few days later, Diaz received a warning after management
observed him speakingith Thomas.

Around June 25, 2018, Thomeexeived documeation indicating that Se&ite
supervisor John McCalisteras a registered sex offenddthomas reportethis information to
Vyborni. Vyborni told Thomas not tdiscuss the issuend informed McCalister of Thomas’
report McCalister sibsequently began issuing Thomas disciplinary acti@pgcifically,
Thomasreceivedwritten disgpline from McCalisteion June 30, 2018pr not promptly
returning to work within ne minute after the warehouse alaignaédthe end of break
period. McCalister alsassued Thomawritten disciplineon July 15, 2018, claiming Thomas
returnedirom SealRite’s break room without authorizatioMcCalisterfurtherissued Thomas
written discipline on August 1, 2018, claiming Thomas did not punch out for his scheduled lunch
break. Finally, McCalister issued Thomagitten disciplire on August 15, 2018, claiming
Thomas took an wuthorized break Thomas had naeceived anytherdisciplinary actions or
negative performance reviewsring his time at Sedite.

On or about December 11, 2018, Thomas was accused of assaulting Vyborni by shooting
an industrial strength staple gun at him. Management called Thomas into its officeoamednf
him of histerminaton as a result of the accusat. Thomas filed for unemployment upon his
terminaton, which Seal-Rite contested and won. Thothaeappealedhe unemployment
claim to the lllinois Department of Employment Secubised upon asurity recorthg of the

incident. Thomasalterobtained unemploymeienefits



Thomasfiled acharge with the lllinois Department of Human Rigletessfiled with the
EEOC,on March 11, 201&the“2019 EEOC charge”). In the 2019 EEOC charge, Tdmom
allegedthat SeaRite discriminatecgainsthim based onik race and retaliated aigst himfor
engaging in protected activity. The EEOC issued a right to sue letter with respec2@i9
EEOC charg®en March 21, 2019.

LEGAL STANDARD

A motion to dsmiss undeRule 12(b)(6Xhallenges the sufficiency ofédlcomplaint, not
its merits. Fed.R. Civ.P. 12(b)(6); Gibsonv. City of Chicagg 910 F.2d 1510, 1520th Cir.
1990). In considering a Rule 12(b)¢@ption to dismissthe Court accepts as trukeaell -
pleaded facts in the @htiff’s complaint and dsas all reasonable inferences from those facts in
the plaintiff s favor. AnchorBankFSBv. Hofer, 649 F.3d 610, 61@&/th Cir. 2011). To survive
a Rulel2(b)(6)motion,the complaint must notndy provide the defendant with faiotice of a
claim's basigut must also be facially plausibl&shcroft v. Igbal556U.S. 662, 678 (2009);
seealsoBell Atl. Corp.v. Twombly 550U.S.544, 555 (2007):A claim has facial plasibility
when the plaitiff pleads factual content that@ak/s the court to draw theeasonable inference
that the defenaht is liabé for the misconduct allegedlgbal, 556U.S.at 678.

ANALYSIS

Timeliness of Claims

First, the Court address8gatRite’'s argument thatertainof Thomas'claims are time
barred. Specifically, SeaRite argues tat Thomas cannot base klaims onany alleged
discriminatory orretaliatoryconduct prdaing September 12, 2018, 180 days before he filed the
2019 EEOCcharge Additionally, Sed Rite contends thabecaus&’homas did notile suit

within ninety days ofeceving the December 15, 2017 rigbtsue lettemvith respect tdis 2017



EEOC chargehe @annot pursue claims based on conduct included in that charge. Tladsas
to meaningfullyrespond td&GealRite’'s arguments, only asserg, without any legal supporthat
hedid notfile suitafter receiving theight to sue letter regarding the 2017 EEOCrghdecause
he fearedetaliationin the form ofworkplace harassment atermindion. The Court
nonetheless examines S&ite’'s two timeliness arguments.

A. 300-Day Time Limit for EEOC Charge

First, SealRite argues thathe Court should not consider any conduct arising more than
180 days before Thomas filed his 2019 EEOC chavbe&h, according to Sedkite, mears that
he can onlyroceed on his claims with respechis termnation. In a deferral state, like
lllinois, however, a plaintiff hsia 300-day window to fié an EEOC chamgconcerning an
allegedunlawful employmenpractice for aTitle VII claim based on those practicedi®
actionable Bass v. Joliet Bb. Sch. Dist. No. 846 F.3d 835, 839 (7th Cir. 201¢4)f a
plaintiff does nofile a charge concerning a diste act within the 36@ay window, her claim is
time-barred and she may not recovgrRoney v. lllDep’t of Transp, 474 F.3d 455, 460 (7th
Cir. 2007)(“A chargeof employment discrimination must be filed witE@C within 300 days
of the alleged unlawful employment practice.Retaliation and discriminatiotiaimsdepend
ondiscrete acts, with each adse employment action starting a negmg clock. Nat'l R.R.
Passenger Corp. v. Morgab36 U.S. 101, 113 (2002). Given that Thomas filed his 2019 EEOC
charge on March 11, 2019, he may only recover iurete aleged unlawful employment
practices occurring after Mayp12018, rather than September 12, 20d& termination
undoubtedly fits within this window. To the extent Thomas also contends that the discipline he
receivedirom McCdister betweenlJune30, 2018 and August 15, 2018 amounted to retaliation,

these actions aldall within the 308day window.



But the Court cannot find that Thomas complied with the @&0filing requirement with
respect to lhostilework environmetclaim. For hostile wak environment claimsthe Court
may consider the entirety of an employer’s behavior to assess thebiguef theclamsas
long as one contributingct tookplace within the statutory periodd. at 105, 115-17 A
hostile work environment claims composed of a series of separate acts that collectively
constitute one ‘unlawfubmployment practice. . . Provided that an act contributing tetclaim
occurs within the filing period, the entire time period of the hostile environment may be
consiceredby a court for the purposes of determining liabilitgitgtion omitted)) While
Thomas 2019 EEOC barge makes a vague reference to harassthanicharge and his
complaint do nbinclude any suggestidhat he experience@dcebased harassment after May
15, 2018. He cannot use his termination or the imposition of discipline between June and August
2018 as contributing acts to his hostile work environment claisrtermination andiscipline
areinsteaddiscreteadverse employment actionSee Mvotny v. Plexus CorpNo. 13€v-
05881, 2017 WL 1093161, at *6 (N.D. Ill. Mar. 23, 201fRe(plaintiff’'s termination did not
contribute to hostile work environment claim so as to make it timélg)lin v. THC-Chicago,
Inc., 2004 WL 2535283, at *7 (N.DIl. Sept. 23, 2004) [H]er firing was not an act creating a
hostile environment but was (allegedly) an exbgb disparate treatment between her and the
male doctor. It therefore is not part of the same hostile environment’glaidtmd Thomas does
not indude allegations tallow for the inérence thalis racecontributed tcSeatRite’'s
treatmenof his injury orthewarnings it gave his coworkers about his troubleenatatuso as
to allow these actiongtact as the hook to make his hostile workiemment claim timely.
Indeed,Thomas response t&ealRite’'s argument only highlights the 20@fscriminatory

commentssuggesting that he canrgmiint to an act falling within the statutory time period that



would make his hostile work environment afaiimely. Therefore, the Court finds that Thomas
cannot proceed on higstile work environment clairnased on the current allegations of the
complaint? Thomas can, however, use any tibmared allegationas background evidence in
support of his timelyH ed retaliabry anddiscriminatoy termination claims Morgan, 536 U.S.
at 113 (Ttle VII does not “bar an employee from using the prior acts as background evidence in
support of a timely claim); Malin v. Hospira, Inc. 762 F.3d 552, 561 (7th Cir. 2014Vv€énts
that occurred 300 days befdhe plaintiff submitted her EEOC charge could be used as
circumstantial evidence of retaliation)

B. Ninety-Day Right to Sue TimeLimit

The Courtalsoaddesses SedRite’'s altenative argument that Thomésilure tofile suit
within ninety days of receiving right to sue letter with respect to Bi317 EEOCcharge bars
him from pursuing anglaims based oconduct raised in that charge. TKle VII plaintiff “may
bring only those claims that were included im BEOC charge, or that are ‘like or reasonably
related to the allegations of the charge and growing outobf allegations.”” Geldon v. S.
Milwaukee Sch. Dts 414 F.3d 817, 819 (7th Cir. 2005) (quotiMgKenzie v. lll. Deji of
Transp, 92 F.3d 473, 4B(7#th Cir. 1996)). A plaintiff hasninety daydrom receiptof a right to
sue letter from the EEOC to file a Title VII lawsullouston v. Sidley & Austii85 F.3d 837,
838-39(7th Cir.1999) (“Under . . Title VII, a plaintiff must file her suit witim 90 days from
the date the EEOC gives nm#iofthe right to sue.”)Whena plaintiff files multiple complaints
with the EEOC, hgeneraly cannot reege discriminatory acts from an earlier EEOC charge to
evade compliance with thenety-day period fofiling a complaint.Freeman v. Traveler§os,

63 F. Supp. 3d 867, 872 (N.D. lll. 2014) (“To allow a plaintifi¢-allege arearlier EEDC

2 Because theCourt finds that Thomas has not alldgetimely hostile work environment claim, eb
not address SeaRite's agument that the complaint doest sufficiently state such a claim.
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charge in a sudequent EEOC charge would render thel@@-time limit for filing lawsuits
meaninglesdyecause itvould allow the plaintiff toevade [thdiling requirement] simply by

seeking additional Notices of Right to€&Swhenever he pleasédateration in original)quoting
Vitello v. Liturgy Training Publ'ns932 F. Supp. 1093, 1098.D. Illl. 1996)); Johnson v.

Chicago Bd. of Edu¢.No. 05 C 4294, 2007 WL 317030, at *5 [NIII. Jan. 31, 2007) (“[Ojce

the 90day period expires, a court is precluded from adjudicating any allegations contained in a
previous charge.”).

Thomas does not dispute that he didfitetsuit within ninety days of receiving the right
to sue letterelated tahe 2017 EEOC chargéde insteadargues that he didot do so because
he fearedurtherretaliation. Under certain circumstancesjugtable tolling or equitable estoppel
mayallow a plaintiff to proceed on a time-barred claikbentosh v. Herman M. Finch Univ. of
Health Scis./The Chicago Med. Sct67 F.3d 1170, 1174 (7th Cir. 199%quitable tolling
“permits a plaintiff to avoid the bar of the statute of limitatidrdespite all due diligence he is
unable to obtain vital information bearing on the existence of his claada v. Baxter
Healthcare Corp.920 F.2d 446, 451 (7th Cir. 1990). Equitable tolling playsote®heregiven
that Thomas had the information neesédn hefiled the 2017 EEOC chargeTHe doctrine of
equitable estoppel, when invoked as a defense to tluestdtimitations, requires the plaintiff
to show that the defendant took steps deliberately to prevent the plaintiff from bringimeya t
sut, whether by concealing the existence of the plaintiff's claim or by promising not to plead the
statute of limitation$ Beckel v. WaMart Assocs., In¢.301 F.3d 621, 622 (7th Cir. 2002)he
Seventh Circuit hagefusedto recognize éar of etaliation as grounds for equitable estoppske

id. at 624 (fA] threat to retaliate is not a basis for equitable estdppéiccordingly, Thomas’

10



failure to file suit within ninety days of receiving the rightsige letter with respect to his 201
EEOCcharge ao precludes him from proceeding on afiggationgaised in thatharge.
. Racial Discrimination Claim (Count 1)

Turning to the sufficiency of ThomaallegationsSeatRite argueghat Thomashas not
sufficiently pleagdfacts in his complainitsustain a plausible inference of a racially
discriminabry motive behindis termination.However, SeaRite requess too meh from
Thomas at th pleading stagé[e]mployers are familiar with discrimination claims and know
how to investigate them, siftle information is required to put the employer onc®tf these
claims” Carlson v. CSX Transp., In&@58 F.3d 819, 827 (7th Cir. 2014).

At this stageThomasmnustonly allegethat “the employer institutea (specific) adverse
employment action agast [him] on the basis of” his racélamayo v. Blagejyvich 526 F.3d
1074, 1084 (7th Cir. 2008)Thomas has alleggdst ths—that SeatRite terminatechim
because of his racé&seeEEOC v. Concentra Health Servs., 10496 F.3d 773, 781 (7th Cir.
2007 (in emphasizing the simplicity required in pleadiagacialdiscrimination claim, citing
with approval an allegation that “I was turned down for a job lszaf my race(quoting
Bennett v. Schmid153 F.3d 516, 518 (7th Cir. 1998)BealRite argue that Thomas has
nonetheles pleaegd himself out of court by relying aemote andsolated commentsSee
Fleishman v. Cont’l Cas. C0698 F.3d 598, 605 (7th Cir. 2012)I['solated comments are not
probative of discrimination unless they are ‘conterapems with the discharge or causally

related to the discharge decisioraking process.” (quotinGleason v. Mesirow Fin., Inc118
F.3d 1134, 1140 (7th Cir. 1997))). Bbe length of time beteen such commenénd Thomas’

terminationdoes not provida bais for dismissal at the pleading stage ancceasremaina
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question for discovery and summary judgmer@ee Carlson758 F.3d at 827a(plaintiff can
satisfy the pleading requirements for a discrimination claim by alleginadierse action and
attributing that action to discrimination based on a protectedctaistic, withnothing more
required). Therefore, the Court allows Thomas to proceed on his racial discriminkion c
with respect to his terimation.

[I1. Retaliation Claim (Count I11)

At the pleadingstage a Title VIl retaliation claim requiresnly thatthe plaintiff“allege
that she engagen a stattorily protectedactivity and was subgged to adverse employment
action as a result.Carlson 758 F.3cat 828 (quoting_uevanov. Wal-Mart Stores, InG.722
F.3d 1014, 1029 (7th Cir. 2013)®%imilar to its argument with respect to tiscrimination
claim, SealRite arguesthat Thonas failed tcsufficiently pleadacausal connection between the
alleged protected activity and heminationto support his retaliation claifh

Thomasalleges he engaged jpnotected actiitieswhen among other thingsie filed an
EEOC charge on September 6, 201§ reprted his congrsationwith Utley on October 9,
2017, and he reported I@disters sex offender status.See Northington v. H & M Int'[712
F.3d 1062, 1065 (7th Cir. 2013) (“An employee engages intaqienl actiity by either:

(1) filing a darge, testifying, assisting or participating in any manner in an investigation,

% Indeedthe cases on whichSealRite relies to argue that isated @mments do not suffice establish
causatiorweredecidedat the summary judgment phase.

4 Thomas alsalarifies in his response that his retaliatioriml@ncompassebe disciplinary actions
McCalister imposed on him between June and August 28liBough SeaRite did not address this
aspect of Thomaglaim, the Court firds the complaint sti€iently provides notice of suchtheory. See
Hatmaker v. MerhMed. Ctr., 619 F.3d 741, 743 (7th Cir. 2010).

5> The Court questions whethEnhomasreportof McCalistets sex offemler statugjualifies as protected
activity, but because Se#lite did notchallenge the sufficiency of Thomaadlegations of a protected
activity until its reply brief, the Coudoes nofind it necessary to address the issue .h8eeDexia

Crédit Local v. Rogarns29 F.3d 612, 625 (7th Cir. 2010) (“[AlJrguments raised for the first time iplya re
brief are waived.”).

12



proceedng or hearing under Title VII . .or (2) opposing an unlawful employment practice.”).
Thomas has alspleadedhathe sufferecadverseactiors when MCalisterimposed discipline
on him andSeal-Rite terminated him on December 12, 208&e Burlington N. & Santa Fe Ry.
Co. v. White548 U.S. 53, 68 (2006) (for retaliation purposes, an action is materiadysadt it
would have“dissuaded asasonable worker from making or supporting a charge of
discriminatiori (citation omitted); Castro v. DeVry Univ.nc., 786 F.3d 559, 564 (7th Cir.
2015) (“A termination is of course a materially adverse employment action.”).

Reprising its argument concerning Thomdistrimination claimSealRite argues that
the length of time between the protected agtigitd Thonas terminationis too attenuated to
sustain a plausible claim of retaliatioButthe Seventh Circuit has cautioned agadraining
any“bright-line timing rule. . .to decide whether a retaliation claim is plausibarlson 758
F.3d at 829allowing aplaintiff to rely on “other ¢rcumstantial evidereto supporherclaim’
when the causal connection between the protecitdty and adversemployment action is
weak Malin, 762 F.3dat 560. SealRite's agument about the timing of Thomasiminaton
goes to the “strength of [Hisasé but does not require dismissabeeStark v. FoxxNo. 14€v-
148-jdp, 2015 WL 1321587, at *4-5 (W.D. Wis. Mar. 24, 2015) (allowing complaint to proceed
despite fouryear time interval between protected actiatydadverse employment action, noting
that defendant’s arguments went to the “strength” of the plaintiff's c&@wing all reasonable
inferences in Thomagavor at this stage, he has sufficientlhggded a retaliation claim by
alleging hs protected activity causddstermination He also hasufficiently pleaded that his
complaintabou McCalistefs sex offender status prompted McCalister to impose various
disciplinary actions on him, which began shortly after McCalister learned of Thoepast.

Therefore, Thomasnay proced to discoveryon his reliation claims
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CONCLUSION
For the foregoing reasons, the Court grants in part and deniag BgaRite’s motion
to digniss [15]. The Court dismisses the hitswork environment claim (Countl) wi thout

prejudice.

Dated:September 30, 2020 & im

SARA L. ELLIS
United States District dlge
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