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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS

EDWARD McCAIN, )
Plaintiff, ;
VS. ; CIVIL NO. 07-cv-231-MJR
BRIAN THOMAS, et al., ;
Defendants. g
MEMORANDUM AND ORDER

REAGAN, District Judge:

Plaintiff, currently an inmate in the Logan Correctional Center, brings this action for
deprivations of his constitutional rights pursuant to 42 U.S.C. § 1983. Inthis action, Plaintiff alleges
that while he was at Chester Mental Health Center, he was strapped to a table and assaulted by
Defendants Ogle, Dehne, McAdams and Lowis until he was choked unconscious. He further alleges
that Defendant Heisner was present and gave instruction to the others as they “punched, kneed,
kicked, slapped, choked, and thoroughly beat [him].” He also alleges that all defendants, including
Defendants Thomas and Zajac, refused to provide him with medical treatment following this assault.
Due to this refusal to provide treatment, which he alleges was motivated by the desire to conceal the
assault, Plaintiff lost his vision.

The intentional use of excessive force by prison guards against an inmate without
penological justification constitutes cruel and unusual punishment in violation of the Eighth
Amendment and is actionable under Section 1983. Hudson v. McMillian, 503 U.S. 1, 6-7 (1992);

DeWalt v. Carter, 224 F.3d 607, 619 (7" Cir. 2000). As for his medical claim,
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[a] deliberate indifference claim requires both an objectively serious
risk of harm and a subjectively culpable state of mind. Farmer v.
Brennan, 511 U.S. 825, 834 (1994); Greeno v. Daley, 414 F.3d 645,
653 (7™ Cir. 2005). A deliberate indifference claim premised upon
inadequate medical treatment requires, to satisfy the objective
element, a medical condition “that has been diagnosed by a physician
as mandating treatment or one that is so obvious that even a lay
person would perceive the need for a doctor’s attention.” Greeno,
414 F.3d at 653. The subjective component of a deliberate
indifference claim requires that the prison official knew of “a
substantial risk of harm to the inmate and disregarded the risk.” 1d.;
Farmer, 511 U.S. at 834. Mere medical malpractice or a
disagreement with a doctor’s medical judgment is not deliberate
indifference. Estelle v. Gamble, 429 U.S. 97, 107 (1976); Greeno,
414 F.3d at 653; Estate of Cole by Pardue v. Fromm, 94 F.3d 254,
261 (7" Cir. 1996). Still, a plaintiff’s receipt of some medical care
does not automatically defeat a claim of deliberate indifference if a
fact finder could infer the treatment was “so blatantly inappropriate
asto evidence intentional mistreatment likely to seriously aggravate”
a medical condition. Snipes v. DeTella, 95 F.3d 586, 592 (7" Cir.
1996) (citation omitted).

Edwards v. Snyder, 478 F.3d 827, 830-31 (7" Cir. 2007).

Applying these standards to the allegations in the complaint, the Court is unable to dismiss

any portion of this action at this point in the litigation. See 28 U.S.C. § 1915A.

The Clerk is DIRECTED to prepare Form 1A (Notice of Lawsuit and Request for Waiver
of Service of Summons) and Form 1B (Waiver of Service of Summons) for each named Defendant.

The Clerk shall forward those forms, USM-285 forms submitted by Plaintiff, and sufficient copies

of the complaint to the United States Marshal for service.

The United States Marshal is DIRECTED, pursuant to Rule 4(c)(2) of the Federal Rules of
Civil Procedure, to serve process on all Defendants in the manner specified by Rule 4(d)(2) of the
Federal Rules of Civil Procedure. Process in this case shall consist of the complaint, applicable

forms 1A and 1B, and this Memorandum and Order. For purposes of computing the passage of time
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under Rule 4(d)(2), the Court and all parties will compute time as of the date it is mailed by the
Marshal, as noted on the USM-285 form.

With respect to former employees of Illinois Department of Corrections who no longer can
be found at the work address provided by Plaintiff, the Department of Corrections shall furnish the
Marshal with the Defendant’s last-known address upon issuance of a court order which states that
the information shall be used only for purposes of effectuating service (or for proof of service,
should a dispute arise) and any documentation of the address shall be retained only by the Marshal.
Address information obtained from 1.D.0O.C. pursuant to this order shall not be maintained in the
court file, nor disclosed by the Marshal.

The United States Marshal shall file returned waivers of service as well as any requests for
waivers of service that are returned as undelivered as soon as they are received. If a waiver of
service is not returned by a defendant within THIRTY (30) DAYS from the date of mailing the
request for waiver, the United States Marshal shall:

®  Request that the Clerk prepare a summons for that defendant who has not yet
returned a waiver of service; the Clerk shall then prepare such summons as

requested.

®  Personally serve process and a copy of this Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566(c).

° Within ten days after personal service is effected, the United States Marshal shall file
the return of service for the defendant, along with evidence of any attempts to secure
a waiver of service of process and of the costs subsequently incurred in effecting
service on said defendant. Said costs shall be enumerated on the USM-285 form and
shall include the costs incurred by the Marshal’s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required. Costs of service will be taxed against the personally served defendant in
accordance with the provisions of Federal Rule of Civil Procedure 4(d)(2) unless the
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon defendant or, if appearance has been entered by
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counsel, upon that attorney, a copy of every further pleading or other document submitted for
consideration by this Court. He shall include with the original paper to be filed with the Clerk of
the Court a certificate stating the date that a true and correct copy of any document was mailed to
defendant or his counsel. Any paper received by a district judge or magistrate judge which has not
been filed with the Clerk or which fails to include a certificate of service will be disregarded by the
Court.

Defendants are ORDERED to timely file an appropriate responsive pleading to the
complaint, and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this cause is REFERRED to a United States Magistrate
Judge for further pre-trial proceedings.

Further, this entire matter is hereby REFERRED to a United States Magistrate Judge for
disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636(c), should all the parties
consent to such a referral.

Plaintiff is under a continuing obligation to keep the Clerk and each opposing party informed
of any change in his whereabouts. This shall be done in writing and not later than seven (7) days
after a transfer or other change in address occurs.

IT ISSO ORDERED.

DATED this 29" day of September, 2008.

s/ Michael J. Reagan

MICHAEL J. REAGAN
United States District Judge
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