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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROBERT JONES, individually and as
a personal representative of the
estate of Melvin D. Jones, and

KAY JONES,

Plaintiffs,

VS Case No. 07-CV-0606-M JR-DGW

)

)

)

)

)

)

)

)
DEPUTY SHERIFF BART HILEMAN, )
SERGEANT RON STAMP, )
DEPUTY SHERIFF ROBBIE MCGEE, )
OFFICER DALE FOSTER, )
OFFICER BRYAN WATKINS, )
CITY OF ANNA, )
and UNION COUNTY, ILLINOIS, )
)

)

Defendants.

MEMORANDUM AND ORDER

REAGAN, District Judge:

A. Introduction

On August 27, 2007, Plaintiffs Robert Jones, individually and as the personal
representative of Melvin Jones, and Kay Jones filed the above-captioned action stemming from
events surrounding the tragic suicide of their son, Melvin Jones, on October 20, 2006 (Doc. 2). On
September 30, 2008, the Court dismissed Plaintiffs wrongful death claims (Count 3) against
Defendants Foster, Watkins, Hileman, Stamp, McGee, Union County, and the City of Anna on the
grounds that each is entitled to statutory immunity (Doc. 59).

On November 5, 2008, Plaintiffs filed an amended complaint alleging deprivation

! In the same Order, the Court aso dismissed Plaintiffs’ claims under 42 U.S.C. § 1985,
which they abandoned in response to the Defendants’ motion to dismiss.
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of their Fourth Amendment rights under 42 U. S. C. 88 1983 (Counts 1 and 2), wrongful death
(Count 3), and deliberate indifference to a serious medical need (Count 4) (Doc. 69). Despite the
Court’s previous finding that the Defendants were immune from the wrongful death claims,
Plaintiffs attempted to re-plead them.

On December 4, 2008, Defendants Foster, Watkins, and the City of Annamoved for
summary judgment on all remaining claims (Doc. 84). Plaintiffsfiled aresponsein opposition on
January 6, 2009 (Doc. 89). Having fully reviewed the parties’ filings, the Court hereby GRANTS
the Defendants' motion for summary judgment.

B. Factual Background

The following facts are undisputed, unless otherwise indicated. At approximately
2:00 p.m. on October 20, 2006, Melvin Jones visited his parents' home in arural area near Anna,
Illinoisin Union County. Hisfather, Robert Jones, was at home and was babysitting his grandson,
Matthew. Soon after arriving, Melvin said he was going to engage in target practice and walked to
the backyard with a.22-caliber rifle. At that time, Melvin called 911 and informed the emergency
dispatcher that he intended to commit suicide, but wanted an ambulance sent to the residence to
ensurethat hisfather, who had ahistory of heart trouble, could receive medical treatment if needed.
Unaware of this call, Robert joined Melvin behind the garage, at which time Melvin informed him
of hissuicidal intentions.

Robert immediately began to discuss the situation with Melvin, who stated that he
was dissatisfied with the course hislife was taking and was distraught over the size of medical bills
he owed. But while Melvin waswilling to talk with his father about these problems, he refused to

let go of therifle and kept his distance from Robert.



Defendants Hileman and Stamp, both Union County police officers, soon arrived at
the scene. Robert informed them of the situation, and Deputy Hileman began talking with Melvin.
Defendant Barr, an officer with the Illinois State Police (ISP), arrived next. Sergeant Barr
immediately called thel SP district headquartersand informed them of thesituation sothat aTactical
Response Team could be dispatched to the scene (Doc. 84-8, Exh. G, pp. 26). He then spoke with
Sergeant Stamp regarding the situation and was informed that Melvin was suicidal.

Sergeant Barr was not in uniform, because he was working as an undercover
investigator that day. However, Sergeant Barr joined Deputy Hileman, introduced himself to
Melvin, and began conversing with him asto why he wanted to commit suicide. Melvin explained
the problems he was having and told the officers on multiple occasions that he had no intention of
harming anyone other than himself. Sergeant Barr tried to keep the dialogue going in order to
convince Melvin not to kill himself. Sergeant Barr further claims that he wanted to keep Melvin
relaxed until atrained negotiator could arrive (Doc. 84-8, Exh. G, p. 36). During the entire period,
Melvin alternated between pointing the rifle at himself and laying it across his lap. Meanwhile,
more officers continued to arrive at the scene.

Robert aso interacted with Melvin and these officers, though at times, he moved
towardsthe house and the driveway, where other officerswerearriving. Robert contacted Melvin's
girlfriend, Katie, and offered the phoneto him so that they could speak to oneanother. Later, Robert
also contacted Wanda Kay Jones (“Kay”), Melvin’s mother, but Melvin refused to speak with her.

When Defendant Lawrence arrived, Sergeant Barr informed him that Melvin was
holding arifle and was suicidal. In light of these circumstances, Trooper Lawrence obtained his

own rifle and set up a perimeter position behind Melvin's car, where he had a clear line of sight



(Doc. 84-9, Exh. H, p. 15-16). At that point, Trooper Lawrencetrained hisrifleon Melvin so asto
protect the officers on the scene, as well as Robert, just in case Melvin pointed hisrifle at anyone
(Doc. 84-9, Exh. H, pp. 16, 19, 21).

When Kay Jones arrived, she wanted to go talk to Melvin, but Sergeant Wright
prevented her from approaching. Infact, Sergeant Wright informed her that if she attempted to go
up there, she would be placed in handcuffs and arrested (Doc. 84-10, Exh. I, p. 21; Doc. 84-5, Exh.
D, p. 42). Consequently, Kay remained in the driveway and was never permitted to speak with
Melvin.

Other officerswere present at the scene, including Defendant Foster, Chief of Police
for the City of Anna, Illinois, and Defendant Watkins, an officer with the Anna Police Department.
Officer Watkins provided support by helping to secure the perimeter (Doc. 84-7, Exh. F, p. 20). He
never had any contact with Melvin.

Likewise, Chief Foster never communicated with Melvin. He remained in the
background, but was available in the event that either the State Police or Union County Sheriff’s
Department requested assistance (Doc. 84-6, Exh. E, pp. 15, 19). At Sergeant Wright’s request,
Chief Foster brought Kay Jones' sthree-year-old grandson to her, ashewasa onein the house (Doc.
84-6, Exh. E, pp. 27-28). Aside from this, Chief Foster simply observed the scene.

The officers claim that Robert was disrupting their efforts to manage the scene and
speak with Melvin. At one point, Robert purposely moved into Trooper Lawrence' s line of sight
so asto block hisview of Melvin. Despite Trooper Lawrence’ srepeated signalsto move out of his
way, Robert refused to comply with Trooper Lawrence’ sdirections and even flipped him off (Doc.

84-2, Exh. A, pp. 83-84). Consequently, Trooper Lawrence radioed other officers and informed



them that Robert was hindering his ability to provide cover.

Additionally, Trooper Lawrence and Sergeant Barr claim that Robert’s presence
appeared to aggravate Melvin. According to Sergeant Barr, anytime hisfather approached, Melvin
would raise hisvoice, hisgrip would tighten ontherifle, and hewould point the gun to hisown head
or chest (Doc. 84-8, Exh. G, pp. 2223, 31-32, 34). However, when Robert would walk away,
Melvinrelaxed and placed thegun acrosshislap. Trooper Lawrence claimsthat he noticed the same
behavior from Melvin.

Additionally, Robert tried to position himself to kick the gun out of Melvin's hand
at an inattentive moment, but Sergeant Barr yelled at him to stop, which alerted Melvin to Robert’s
movements (Doc. 84-2, Exh. A, pp. 77—78). This upset Robert, who thought this might have
worked, but Sergeant Barr tried to explain that he was concerned about an accidental discharge that
could hurt Robert, Melvin, or the officers (Doc. 84-2, Exh. A, p. 77—-78; Doc. 84-8, Exh. G, p. 69).

Theofficersdecided that Robert should be removed from the scene so that they could
speak with Melvinwithout hisinterference. The officersclaim that they told Robert repeatedly not
to go back up to speak with Melvin (Doc. 84-5, Exh. D, p. 21). According to Sergeant Wright, when
Robert made yet another attempt to walk toward Melvin in defiance of their orders, he was
handcuffed and arrested by other officers(Doc. 84-5, Exh. D, pp. 21-26). Though Sergeant Wright
himself did not make the arrest, he hel ped make the determination that Robert would be arrested if
he continued to disobey orders (Doc. 84-5, Exh. D, p. 21).

Robert provides adlightly different version of the events. He does not indicate that
he was told to stay away from Melvin. Rather, he says that one of the officers motioned him to

come to the driveway to talk about the situation, “and as soon as| got up even with the garage two



other deputies flew out of nowhere and put me in handcuffs’ (Doc. 89-2, Exh. A, pp. 86-87).
Robert claims, however, that he had followed all of the officers instructions, except when he
refused to move out Trooper Lawrence’s line of sight (Doc. 89-2, Exh. A, p. 92).

After being handcuffed, Robert was instructed to sit on the ground, but refused to do
so because it was wet and he could not physically do it (Doc. 89-2, Exh. A, p. 89). Instead, he
offered to sit on the porch steps (Doc. 89-2, Exh. A, p. 30). At that point, an officer was directed
to arrest Robert and take him to jail for obstruction of justice (Doc. 89-2, Exh. A, p. 30).

Minutes after Robert wasremoved from the scene, Melvinfatally shot himself inthe
chest. Robert was later released, and no charges were ever filed against Robert or Kay.

C. Legal Standard Governing Summary Judgment Motions

Summary judgment is appropriate when there are no genuine issues of material fact,
and the moving party is entitled to judgment as a matter of law. Celotex Corp. v. Catrett, 477 U.S.
317, 322-23 (1986). FEDERAL RULE OF CiVIL PROCEDURE 56(a) provides:

[Summary judgment] should be rendered if the pleadings, the

discovery and disclosure materials on file and any affidavits show

that there is no genuine issue as to any material fact that the movant

is entitled to as a matter of law.
Becausethe primary purpose of summary judgment istoisolateand dispose of factually unsupported
claims, the non-movant may not rest on the pleadings but must respond, with affidavitsor otherwise,
setting forth specific facts showing that there is agenuine issue for trial. Oest v. IDOC, 240 F.3d
605, 610 (7th Cir. 2001); Moorev. J.B. Hunt Transport, Inc., 221 F.3d 944, 950 (7th Cir. 2000).
The*mere existenceof somealleged factual dispute between the partieswill not defeat an otherwise

properly supported motion for summary judgment.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

248 (1986).



Theburden ison the non-moving party to produce specific factsthat show agenuine
issue for trial. FED.R.CIV.P. 56(e); Moore, 221 F.3d at 950. “Conclusory allegations and self-
serving affidavits, if not supported by the record, will not preclude summary judgment.” Haywood
v. North American Van Lines, Inc., 121 F.3d 1066, 1071 (7th Cir. 1997); seealso FED.R.CIV.P.
56(e) (“ an opposing party may not rely merely on allegationsor denialsin itsown pleading”).

In determining whether a genuine issue of material fact exists, the Court views the
record in the light most favorable to—and draws all reasonable inferences in favor of—the non-
moving party. Anderson, 477 U.S. at 255.

D. Analysis

1. Plaintiffs Fourth Amendment Claimsunder § 1983

“Probable cause is an absolute defense to a claim of wrongful arrest asserted under
section 1983 against police officers.” Wheeler v. Lawson, 539 F.3d 629, 634 (7th Cir. 2008)
(citing Wagner v. Wash. County, 493 F.3d 833, 836 (7th Cir.2007) (per curiam); Pottsv. City
of Lafayette, 121 F.3d 1106, 1113 (7th Cir.1997)). Inthe Court’srecent Order granting summary
judgment in favor of Defendants Lawrence, Barr, and Wright (Doc. 123), the Court determined that
the officers at the scene had probabl e cause to arrest Robert Jones for the offense of obstructing a
peace officer. The same reasoning applies here. Consequently, Count 1 must be dismissed as to
Defendants Foster, Watkins, and the City of Anna.

In that same Order, the Court found that any seizure of Kay Jones' s person was not
unreasonable, but rather was only for her safety, given that Melvin was in possession of aloaded
rifleand that hewas unstable. Because the same reasoning applies here, Count 2 must be dismissed

asto Defendants Foster, Watkins, and the City of Anna.
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2. Plaintiffs Wrongful Death Claims

Plaintiffs allege that Chief Foster, Officer Watkins, and the City of Anna areliable
for wrongful death because their “willful, wanton, careless, unreasonable, and negligent conduct”
did not prevent Melvin'ssuicide. Defendants argue that the Local Government and Governmental
EmployeesTort Immunity Act, 7451L CS10/4-102, 2-109, and 2-202, providesimmunity for their
actions.

The Court previously addressed thisargument inits September 30, 2008 Order (Doc.
59). Atthat time, the Court found that the Defendantswere entitled to immunity pursuant to 8 4-102
and dismissed thewrongful death claims. After reviewing theamended complaint and the evidence
in the record, the Court finds that its analysis has not changed—the Defendants are entitled to
immunity under Illinois law.

Section 4-102 provides:

Neither alocal publicentity nor apublicemployeeisliablefor failure

to establish a police department or otherwise provide police

protection service or, if police protection service is provided, for

failure to provide adequate police protection or service, failure to

prevent the commission of crimes, failure to detect or solve crimes,

and failure to identify or apprehend criminals.

Plaintiffs argue that in responding to Melvin’s 911 call, the police were not undertaking “ police
protection or service,” such that § 4-102 does not shield Defendants from liability. Instead,
Plaintiffs argue that Defendants' conduct constitutes a“ usurpation of responsibilities reserved for
medical professionals . . . [which] exceeded recognized notions of police protection services in
Illinois.” Thus, the question for the Court is whether the police conduct at issue here

fallswithin the category of “police protection or service.” Illinois courts have indicated that police

services “include crime prevention, crime investigation, crowd control, searching for missing
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persons, and traffic control.” Torresv. City of Chicago, 816 N.E.2d 816, 819 (I11.App.Ct. 2004)
(citations omitted). However, “[t]he responsibility for obtaining medical aid for injured persons
involves no service characteristic of police functions’ and therefore 8§ 4-102 does not immunize
police officers from liability for conduct purely involving medical services. 1d. (citing Regalado
v. City of Chicago, 40 F.Supp.2d 1009, 1017 (N.D. I1l. 1999)).

Plaintiffs believe that police came to the scene only to provide medical or mental
health servicesinsofar asthey werethereto either (1) treat Robert Jonesfor any heart problemsthat
might result during the ordeal,” or else (2) to convince Melvin Jones not to commit suicide.
However, al of the police officers present at the scene understood that they were dealing with an
unstable individual with aloaded weapon. As such, there was an undeniable need to protect other
civiliansnearby and themselves. Even though the property waslocated in asecluded, rural area, the
complaint makes it clear that Robert Jones and his three-year-old grandson were at the house.
Melvin aso brought other civilians onto the scene by requesting medical assistance to ensure that,
upon Melvin' s suicide, his father could receive treatment for his heart condition if needed. Later,
Kay Jones arrived at the property. Clearly, the police who surrounded the area were there, in part,
to ensure the safety of everyone present—as well as anyone who might later arrive—in light of the

fact that Melvin was emotionally distraught and wasthreatening aviolent act with al oaded weapon.

Thisiscertainly thefunction that Chief Foster and Officer Watkinsfulfilled, asthey

had no contact with Melvin whatsoever. There is absolutely nothing in the record to indicate that

2 This was the purported purpose of Melvin Jones when he made the 911 call in the first
place.
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they were providing medical services or interfering with the provision thereof. Rather, they were
there to assist with the protection of the other officers at the scene, as well asthe civilians nearby.
Their conduct was clearly within the scope of “police services.”

Accordingly, the Court findsthat Chief Foster and Officer Watkinsare shielded from
liability under §4-102. Asaresult, the Court must dismiss Count 3 with respect to Chief Foster and
Officer Watkins. And because 745 | L CS 10/2-109 providesthat “[a] local public entity isnot liable
for an injury resulting from an act or omission of its employee where the employeeis not liable,”
Count 3 must also be dismissed with respect to the City of Anna. Consequently, the Court need not
reach the Defendants' other arguments with respect to the Tort Immunity Act.

4. Plaintiffs Deliberate Indifference Claim

Finally, the Court now turns to Plaintiffs’ deliberate indifference claims against
Defendants Foster, Watkins, and the City of Anna. Plaintiffs claim that Melvin faced a substantial
risk of death by suicide, that he needed mental health treatment, and that the Defendants were
deliberately indifferent to this serious medical need. The Defendants argue that Melvin was never
intheir custody, and that evenif hewas, thereare no factsin therecord to support afinding that they
were deliberately indifferent.

The Supreme Court has recognized that “ deliberate indifference to serious medical
needs of prisoners’ may constitute cruel and unusual punishment under the Eighth Amendment.
Estelle v. Gamble, 429 U.S. 97, 104 (1976); Farmer v. Brennan, 511 U.S. 825 (1994). The
obligation to provide medical care arises out of the fact that the State has placed the individual in
custody. See DeShaney v. Winnebago County Dep't of Social Servs., 489 U.S. 189, 1005-06

(1989) (“The affirmative duty to protect arises not from the State's knowledge of the
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individual’ spredicament or from itsexpressionsof intent to help him, but from thelimitation
which it has imposed on his freedom to act on his own behalf.”). Therefore, the Court first
addresses whether Melvin was actually in the Defendants' custody at the time of his death.

Thereisno indication that Melvin was ever in the custody of the AnnaPolice. The
record clearly shows that Chief Foster and Officer Watkins arrived on the scene only after other
officers with the Union County Sheriff’s Department and the Illinois State Police had set up a
perimeter and undertaken negotiationswith Melvin. The AnnaPolice Officerswere merely present
to provide any assistance that was needed and there is no dispute that they did not maintain control
of the scene.

However, evenif Melvinwasinthecustody of the AnnaPolice Department, thethere
isno evidencein the record that could support afinding that Chief Foster or Officer Watkinswere
deliberately indifferent to his medical needs. The Supreme Court has recognized that deliberate
indifferenceto the serious medical needs of adetainee may constitute cruel and unusual punishment
under the Eighth Amendment. Estelle v. Gamble, 429 U.S. 97, 104 (1976); Farmer v. Brennan,
511 U.S. 825 (1994). This encompasses a broader range of conduct than intentional denial of
necessary medical treatment, but it does not include “negligen[ce] in diagnosing or treating a
medical condition.” Estelle, 429 U.S. at 106; seealso Jonesv. Simek, 193 F.3d 485, 489 (7th Cir.
1999); Steelev. Choi, 82 F.3d 175, 178 (7th Cir. 1996), cert. denied, 519 U.S. 897 (1996). To
prevail on such aclaim, a detainee faces two requirements:

The first one is an objective standard: “[T]he deprivation alleged

must be, objectively, ‘sufficiently serious.”” Farmer, 511 U.S. at

[834], 114 S.Ct. at 1977. As the Court explained in Farmer, “a

prison official’s act or omission must result in the denial of the

minimal civilized measure of life's necessities.” 1d. The second
requirement is a subjective one: “[A] prison officia must have a
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‘sufficiently culpable state of mind,”” one that the Court has defined
as “deliberate indifference.” Id.

Vance v. Peters, 97 F.3d 987, 991-92 (7th Cir. 1996), cert. denied, 520 U.S. 1230 (1997).

However, the Supreme Court stressed that this test is not an insurmountable hurdle
for inmates raising Eighth Amendment claims:

[A]n Eighth Amendment claimant need not show that aprison official

acted or failed to act believing that harm actually would befall an

inmate; it is enough that the official acted or failed to act despite his

knowledge of a substantial risk of serious harm. . . . Whether a

prison official had the requisite knowledge of a substantial risk isa

guestion of fact subject to demonstration in the usual ways, including

inference from circumstantial evidence, . . . and a factfinder may

conclude that a prison official knew of a substantial risk from the

very fact that the risk was obvious.

Farmer, 511 U.S. at 842.

The Seventh Circuit’s decisions following this standard require evidence of a
defendant’ s actual knowledge of, or reckless disregard for, a substantial risk of harm. “Neglect of
aprisoner’s health becomes aviolation of the Eighth Amendment only if the prison official named
as defendant is deliberately indifferent to the prisoner’s health—that is, only if he ‘knows of and
disregards an excessive risk to inmate health or safety.”” Williamsv. O'Leary, 55 F.3d 320, 324
(7th Cir. 1995), cert. denied, 516 U.S. 993 (1995); see also Steele, 82 F.3d at 179 (concluding
there was insufficient evidence of doctor’s knowledge of serious medical risk or of his
deliberate indifference to that risk; emphasizing that even malpractice is not enough proof
under Farmer); Miller v. Neathery, 52 F.3d 634, 638-39 (7th Cir. 1995) (applying Farmer
mandatein jury instruction). However, a plaintiff need not prove that a defendant intended the

harm that ultimately transpired or believed the harm would actually occur. Haley v. Gross, 86 F.3d

630, 641 (7th Cir. 1996).
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Defendantsadmit that Melvin’ ssuicidal conditionwasserious. However, they argue
that the subjective component is not met here, because they did not act with a sufficiently culpable
stateof mind. Plaintiffs, onthe other hand, arguethat these Defendants could have done more, such
ascalling upon other resources available that might have helped defuse the situation. Plaintiffsalso
claim that Chief Foster was deliberately indifferent because he failed to properly direct Officer
Watkins. Finally, Plaintiffsargue that Officer Watkins' s position on the perimeter may haveraised
the tension and contributed to Melvin’s ultimate suicide.

But none of these speculative arguments are sufficient to create a genuine issue of
material fact. The record is clear that neither of these officers did anything to prevent medical
assistance from reaching Melvin. Moreover, Chief Foster and Officer Watkins were not present at
the sceneto assist with negotiations. Chief Foster merely observed in the background and remained
at the scenein case the other officers needed hel p with anything. Theonly involvement he had with
the Plaintiffs was when he brought Kay Jones's grandson to her, as she requested.

Officer Watkins did form part of the perimeter to prevent Melvin from harming
anyone other than himself. This was necessary, even though none of the officers believed that
Melvin had a present intent to harm them, because the risk of violence aways existed—were
Melvin'salready fragile state of mind to change, it would take no more than a split-second for him
to inflict substantial harm on those around him.

Thus, it wasentirely reasonabl efor both of these Defendantsto let officerswho were
already on the scene communicatewith Melvin until atrained CrisisNegotiator could arrive. Stated
another way, it would have been unreasonable and unhel pful for either officer to belatedly interject

himself into a volatile situation when other officers were already negotiating with a suicidal
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individual. The record simply does not support a finding that these particular Defendants were
deliberately indifferent to Melvin's serious medical needs.

Consequently, the Court finds that no genuine issue of material fact exists with
respect to Plaintiffs’ deliberate indifference claim. Accordingly, Count 4 must be dismissed asto
Defendants Foster, Watkins. And because the City of Annaisonly liable to the same extent asits
employees, Count 4 must be dismissed against the City of Annaaswell.

E. Conclusion

Accordingly, for al of the reasons explained above, the Court hereby GRANTS

Defendants' motion for summary judgment (Doc. 84). At the close of this case, the Clerk of the
Court shall enter judgment infavor of Defendants Foster, Watkins, and the City of Anna, and against
Maintiffs.

Only Plaintiffs claims against Defendants Hileman, Stamp, McGee, and Union
County, Illinois remain pending at this time.

IT 1SSO ORDERED.

DATED this 1st day of May, 2009.

gMichael J. Reagan

Michael J. Reagan
United States District Judge
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