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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DARRELL LYNN MILLER

Plaintiff ,

V. No. 07-CV-677WDS

ILLINOIS DEPARTMENT OF
TRANSPORTATION,

N s N

Defendant.

MEMORANDUM & ORDER

STIEHL, District Judge:

Now before the Courare the parties’ motioria limine. Defendantllinois Depart-
ment of Transportation movesadmit into evidence plaintiff Darrell Lynn Millex prior
guilty plea to a criménvolving dishonesty, ankis employment appli¢@amn on which he la
legedly liedabout it (Doc. 80). Rintiff moves toexcludethe same evidend®oc. 83).Also
before the Court idefendaris motion to exclude compensatory damagesstrkie the jury
demand in Count Il of the complajmilaintiff's retaliation claim(Docs. 77 & 78). Plaintiff
has not responddd that motionFinally, plairtiff moves toexcludeevidence from trial of
any disciplinary actions taken against him by defendant, other thaninhib®ecomplaint
(Doc. 84). Defendant responds in agreentieait any disiplinary actions takebefore or after
the events alleged in the complaint are not relevant (Doc. 85).

In this action, plaintiff alleges discrimination and retaliation under the Americiims w
Disabilities Act (ADA), 42 U.S.C. § 12104t seq. against defendant, his former employer.
Plaintiff has a moderate form of acrophobia, fear of heights, which affectwiinem he is

over 25 feet above the ground in an unsecured position. ThesJmestious ruling on e-
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fendant’s motion for summary judgmemas reversed on appe8ee Miller v. lll. Dep't of

Transp, 643 F.3d 190 (7th Cir. 201I)he parties are now prepared for trial.

|. DEFENDANT’SMOTION IN LIMINE TO STRIKE THE JURY DEMAND IN COUNT Il (Doc. 77)

Defendant moves to exclude compensatory damages and strike the jury demand in
Count I, which is plaintiff's retaliation clairfDocs. 77 & 78). Plaintiff has not responded,
which the Court considers to be an admission of the merits of defendant’s réegSIL-
LR 7.1(c).

Compensatory and punitive damages areamatiable for retaliation claims under the
ADA. Kramer v. Banc bAm. Secs., LL355 F.3d 961, 965 (7th Cir. 2004rt. denieb42
U.S. 932 (2004)Alvarado v. Cajun Operating Cdb88 F.3d 1261, 126970 (9th Cir. 2009);
42 U.S.C. 81981a(a)(2)42 U.S.C. § 2000&{g)(1) The only remedies available are equita-
ble. Kramer, 355 F.3d at 966. And whetige only remedies sought or available are equitable,
there is naight to a jury trial Id. at 965 Marseilles Hydro Power, LLC v. Marseilles Land
and Water Cq.299 F.3d 643, 648 (7th Cir. 2002). Defendant’'s motiddBRANTED . Plan-
tiff's demand for compensatory damages and a jury trial are strictkienGount II.

In an actiomot triable of right by a jury, the court mayn motion or on its owrgrder
a trial by jury with the consent of both parties; or it trgyanyissue with an advisory jury.
Fed. R. Civ. P. 39(c)(1Kramer, 355 F.3d at 96&ee also Alexander v. Gerhardt Enters.,
Inc., 40 F.3d 187, 192 (7th Cir. 1994)n advisory jury is an aid to the court in discharging
its functions. 9 GBARLES ALAN WRIGHT, ETAL., FEDERAL PRACTICE & PROCEDURE§ 2335 (3d
ed.). The court is not bound by advisory verdictPrice v. Marshall Erdman & Assocs., Inc.
966 F.2d 320, 324 (7th Cir. 1992).

The Court elects tase an advisory jury o@ount Il. This cases already beig tried to
a jury on Count I, so using the jury in an advisory capacity for Count Ipvathote efficia-

cy and convenience. The jury may be of some assistance to the Court withdaug;fand
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the Court will not be bound by the jury’s finding@ee Bak of China, N.Y. Branch v. NBM
L.L.C, No. 01 CIV.0815 (DC), 2002 WL 1072235, at(®%.D.N.Y.May 28, 2002). Wether
defendant fired plaintiff in retaliation for asserting his rights under thA ADin response to
his alleged threat is a factual matteattthe jury can readily decidéf. Schuster v. Shepard
Chevrolet, Ing.No. 99 C 8326, 2002 WL 507130, at *11 (N.D. Ill. April 3, 20Q0®clining
to use advisory jury otheissue of front papecausét requiredathreshold determination of

whether theemployee’s reinstatement with employer wouldalqgractical remedy

[I. PLAINTIFF 'SMOTION IN LIMINE TO EXCLUDE DISCIPLINARY ACTIONS (Doc. 84)

Plaintiff moves to exclude all evidence, questioning, and argument about diagypli
actions defendant ngdhave taken against him apart from those mentioned in the complaint
(Doc. 84).He addressedtherdisciplinaryactionsthrough his union and, he says, they are not
relevantand could prejudice hinm this trial In response, defendaagrees that any digai-
nary actions other than the ones allegethe complaint are not relevant (Doc. 85). Defendant
only wants to present evidenedating to Count Il of the complaint (retaliatiomhe Court
finds that the parties are in agreemiiatt only evidenceelating to disciplinary actions ide
tified in the complaint may be introduced at trial. Plaintiff's moi®GRANTED . Defendant
adds, however, that plaintiff’'s own testimony at trial could open the door to otheridesgipl
actions.t therefore askde Court to reserve ruling avhether defendamhayimpeach plai-
tiff at trial, depending on his testimony about other disciplinary actions. The Court agrees to
conditionthis ruling on plaintiff's testimony at triabee Wilson v. William482 F.3d 562,

565 (7th Cir. 1999) (discussing conditional rulingse alsd_ucev. United States469 U.S.

38, 41-42 (1984 )x(ruling in limine “is subject to change as the case unfolds”)

[Il. DEFENDANT’SMOTION IN LIMINE TO IMPEACH PLAINTIFF (Doc. 80)

In adepositionplaintiff testified thain 1988hepled guilty in Missourto a felony for
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the theft of copper wire worth over $150 (Doc. 80, Ex. A, pp. 9-RI@)ntiff said he wasm
ly given court supervision, though, and never served time in prison. When he later applied f
his position with defendant in July 2002, the employment application asked wbleih&ff
had “ever pled guilty to or been convicted of any criminal offetiserdran a minor traffic
violation.” He answered “no” (Doc. 80, Ex. B, p. He also certified, ¥ signing the em-
ployment applicaon, that the information ha givenin it was true and accurati ( p. 4).
Defendanhow movedor permissiorto impeacthplaintiff at trial withevidence that he
pled guilty to a felony crime involving dishonesty more than ten yearsagbed R. Evid.
609(a)(2), 609(b)(1)andthat he lied on his employment application about the same crime,
seeFed. R. Evid. 608(k)Doc. 80). Plaintiff moves to exclude the same evidence (Doc. 83).
Plaintiff responds that he onfgceived a suspended sentefarehe theft and a suspended
sentencés nota convictionunder Missouri lawHe also argues that his answer on time e

ployment application is not probative of his character for truthfulness and should teeebxcl

A. Suspendedsentences in Missouri

Plaintiff believes he was nevactuallyconvictedof a felony. He entered a guilty plea
and received courugervision. Inlllinois, he notes, after a defendant completes courtrsupe
vision, the charge is dismissed and there is no convi@ee/30 ILCS 5/5-6-3.1(e), (f). And
the Seventh Circuit recognizes that a sentensaérvision in lllinois is not a conviction for
evidentiary purposedJnited States v. Amae¢i®91 F.2d 374, 378 (7th Cir. 199@)ting
People v. Schuning76 N.E.2d 423, 426 (1985But plaintiff pled guilty in MissouriMis-
souri law provides several sentencing options:

Whenever any person has bdennd guilty of a felony or a
misdemeanor the court shall make one or more of the following
dispositions of the offender in any appropriate combination. The
court may: ... (3) Suspend the imposition of sentence, with or
without placing the person on probation; (4) Pronounce se
tence and suspend its execution, placing the person da-pro
tion.
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Mo. Rev. STAT. 8 557.011.2. So the optiomsludea suspendeninpositionof sentence and a
suspendeéxecutiorof sentenceRlaintiff does not specify which one he was given. He ap-
pears to assume it was ttoemer, pointing out that a suspended imposition of sentence is not
a final judgment in Missourivale v. City of Independend@6 S.W.2d 193, 194 (Mo. banc
1993);State v. Lynch679 S.W.2d 858, 860 (Mo. banc 198#yerruled on other grounds by
Yalg 846 S.W.2d at 196 he Missouri Supreme Court explainefi]ife obviouslegislative
purpose of the sentencing alternative of suspended imposition of sentence is to alow a d
fendant to avoid the stigma of a lifetime conviction and the punitive collateral consegjuence
that follow.” Yale 846 S.W.2d at 19%0, plaintiff arguesusing his guilty plea to impeach
him here would cditict with thatlegislativepurposeHe concludeshat he has no conviction
and therdore, Rule 609 does not even apply to hidefendantdoesnot answer these arg
ments.

While Missouri courts do not consider a suspended imposition of sentence to be a final
judgment, and the Court understands the legislative purpose behiralNhsdpuri statute
Mo. REv. STAT. § 491.050, specifically permits guilty pleas to be used to impeach a defen
ant in a later proceedingven heYalecase, whiclplaintiff cites,observes that 8 491.050
was amended to includeigr pleas of guilty, making it ahexceptiof] to the general rule that
punitive collateral consequences do not attach when imposition of sentence is suspended.”
846 S.W.2d at 195ee also Lyngl679 S.W.2ct861. Therefore, wen though the “obvious
legislative purpose” of the suspended imposition of sentence may be to allow a deti@ndant
avoid stigma and punitive collateral consequernrtg®neralthe Missouri legislature felt lot

erwise abouthe punitive collateral consequencampeachmentThis Court sees no reason

1 “Any person who has been convicted of a crime is, notwithstanding, getemh witness; however, any prior
criminal convictions may be proved to affect his credibilityaicivil or criminal case and, further, any prior
pleas of guilty, pleas of nolo contendere, and findings of guilty may begto\adfect his credibility in a crim
nal case. Such proof may be either by the record or by his ownetassnation, upon whiche must answer
any question relevant to that inquiry, and the party eegasnining shall not be concluded by his ansimgto.
REv. STAT. §491.050
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why plaintiff's guilty pleashould be available for impeachment purposes in Missouri, but not

in federal court, at least wh@taintiff’'s argument purports to represent Missouri law.

B. Evidence ofplaintiff’'s prior conviction

Defendant mves for permission to impeach plaintiff at trial with evidence, including
his deposition testimony, that he pled guilty to a felony crime involving dishomesty than
ten years agdJnder Rule 609(a)(2) of the Federal Rules of Evidence, “for amearegad-
less of punishment, the evidence must be admitted if the court can readily detbahe&e t
tablishing the elements tfe crime required provinger the witness’s admitting-a dishon-
est act or false statemérBut if more than 10 years have passed since the witness’sceonvi
tion, evidence of the conviction is only admissible if “its probative value, supportsukeloi-
ic facts and circumstancesjbstantially outweighis prejudicial effect.” Fed. R. Evid.
609(b)(1) (emphasis addedccord Schmude v. Tricam Indus., |E56 F.3d 624, 62627
(7th Cir. 2009). Such evidence “should be permitted only in rare and exceptional-circu
stances.United States v. Rogers42 F.3d 197, 201 (7th Cir. 2008)nited States v. Redditt
381 F.3d 597, 601 (7th Cir. 2004)nited States v. Fallqr848 F.3d 248, 254 (7th Cir.

2003)?

Defendant argues that theobative value oplaintiff's guilty plea substantially du
weighs any prejudice to hilvecauseat least three of plaintiff'slaims makehis credibility
central tohis caseFirst, regarding his failuréo-accommodate claim, plaintiff asserts that at
the beginning of his employment, he informed defendant and the lead worker on his crew,
Steve Maurizio, that he was afraid of heights and unablerform certain tasks. He claims

defendant informally accommodated him. But, defendant gégistiff's co-workers will tes-

2 Defendant suggests the district court should wélghhe impeachment value of the prior crime; (2)gbint

in time of the conviction and the witness’s subsequent historghé33imilarity between the past crime and the
charged crime, (4) the importance of the witness'’s testimony, and (5) thalicenf the credibility issueUnit-

ed States v. MahonB37 F.2d 922, 929 (7th Cir. 1978)hose factors are used for Rule 609(a), however, which
is a different standar&ee e.g, United States v. Jackspb46 F.3d 801, 819 (7th Cir. 2008).
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tify at trial that plaintiff never informed them of those thingad Maurizio will testify that

he was never aware ptaiff could not perform certain tasks due to a fear of heights, that
plaintiff regularly performed tasks in high areas, and phantiff was never accommodated

in the ways he claim&econdplaintiff claimsthat climbing in high areas above 2(2% feet
was not an essential function of his job as a highway maintainer on a bridgé etele-
fendant expects plaintiff's evorkers will testify that members of the bridge crewtnoely

climb to those heights. Third, plaintiéfaims he was fired in retaliation for asserting his rights
under the ADA. Defendant, however, says it fired plaintiff for making threats @ngel
against personnel manager Angie Ritter, iaedpects plaintiff will denyhaving made any
threats For these reasons, defendant believes plaintiféslibility will be critical at trial.

Defendant also argues ti@aintiff's prior crime, theft, involves dishonesty and is
highly probative of higharacter for truthfulnesénd, defendant suggests)ygpossibleprg-
udice to plaintiff from admittingvidence of his prior crimean be mitigated with a limiting
instruction.

As defendant points out, theft ddasolvedishonesty. 8me courts have reasoned that
theft involvesstealth and therefore “bggaf on a witness’s propensity to testify truthfully.”
United States v. Estragdd30 F.3d 606, 621 (2d Cir. 2005). Yet Rule 609(a)(2) was amended
in 2006 to limit the types of crimes thanbe admitted under it. Before the 2006 amendment,
Rule 609(a)(2) reqred the admission of evidence of a crime “ihvolveddishonesty or
false statement.” Fed. R. Evid. 609(a)(2) (2006 Rev. Ed.) (emphasis added). The amended
rule® however, requires admissioif the court can readily determine that establishing the el-
ements of the crime required proving+the witness’s admitting-a dishonest act or false
statement. Therefore, now,imply involvingdishonesty is not enough. A dishonest act or
false statement must be an element of the crime. The Advisory CommitteddNRtde

609(b) exphin: “The Conference Comnteie provided that by ‘dishonesty and falseestat

% Nonsubstantive stylistic changes were also made to the ruld.in 20
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ment’ it meant ‘crimes such as perjury, subornation of perjury, false siateoniminal fraud,
embezzlement, or false pretense, or any other offense in thhe n&tumen falsj the con-
mission of which involves some element of deceit, untruthfulness, or falsificatiodndea
the [witness’s] propensity to testify truthfully.”

Here, defendant has not shown that establishing the elements of the crieféeref th
quires proving a dishonest act or false statement. Further, the Seventhr€affurhedlast
yearthat retail theft is not a crime of dishonesty under Rule 609(&¢2) Clarett v. Robetts
657 F.3d 664, 669 (7th Cir. 2011) (citiKginz v. DeFelice538 F.3d 667, 675 (7th Cir.
2008)). And tlat was generally the rule in this circuit even before the 2006 amendsasent.
United States v. Amaec¢l991 F.2d 374, 378-79 (7th Cir. 1993) (“Htay made the initial
guestionable assumption that some people are more given to perjury than others based on past
conduct, we agree with nine other circuits that to include shoplifting as a crulighohesty
would swallow the rule and allow any past crime to be admitted for impeachment ptijposes
Plaintiff's theftsaundscomparable to retail thefThough we do not have details, the value of
the copper wire waover $150,” andplaintiff wasonly given asuspended sentence, reflec
ing that he was “worthy of the most lenient treatnieYiale 846 S.W.2d at 19%ccordingly,
the CourtFINDS it cannot readily determirtbat establishing the elements of plaintiff's
crime requiregroving,or hisadmitting a dishonest act or false statemé&widence of the
crime is not admissible under Rule 609(a)(2).

The Courtalsodisagrees with defendatfiat the probative value of plaintiff's guilty
plea substantially outweighs any prejudice to.Hividence of plaintiff's prior theft conet
tion has littleprobative value. For ondjéconvictionis over two decades al&ee United
States v. Galati230 F.3d 254, 261 (7th Cir. 200@Wwénty-yearold conviction when witness
was a collegstudent had “minimal” probative valu@here is little that can be concluded t
day based on such an old crime, which is why the probative valw&ehee of crimes over

ten years old mudte substantialMoreover, i is true plaintiff's credibility will be important

8



at trial; he will be testifying and, as defendant points out, his testimony will donitic that
of other witnesse®ut the fact thatlefendant has its own witnesses whib testify onthe
separate issuésvolved (accommodation, essential function, retaliatit)allow the jury
and the Court to considall the testimony, observe the witnessismeanagrand reach ao
clusions aboutredibility. Plaintiff's testimony willnotbe theonly evidenceavailable See
Schmudgb56 F.3dat 626 (plaintiff's testimony was crucial’ because it was thanly evi-
dence available on two issues in the fadfeUnited States v. Reddi@81 F.3d 597, 601 (7th
Cir. 2004) (district court did not abuse its discretion in admitting prior conviction gwaer
fendant’s testimony completely contradicted that of the government’'sssdand was ther-
fore “a critical factor).

To be surethe prejudice to plaintiff would not likely be greatenif the evidence
were admittedlt is an old crime and the value of the copper wire m@smuch And tat it is
his only crime could even reflect favorably on plaintiff. Be that as it may, the prelvalue
is notsubstantiabnough to admit this evidence.

In conclusiondefendant’s motion to admit into evidence plaintiff's prior guilty plea to
a crime involving dishonesty (Doc. 80)D&ENIED, and plaintiff's motion to exclude the
same eidence (Doc. 83) ISRANTED . Defendant may not seek to introduce evidence of
plaintiff's guilty plea. That includes attempting to elicit testimony from him at, foalin-
stance by asking him whether he has ever pled guilty to a felony crimgimgdishonesty
or by asking him about his deposition testimadfy. Schmudes56 F.3d at 627affirming dis-

trict court’s decign to exclude any reference to the prior felony not being admitted).

C. The employment application
Defendannext argues that it should be permitted to attack plamtfiaracter for
truthfulness undelRule 88(b)(1) with evidence that he lied on his employment application.

The employment application asked plaintiff whether he had “ever pled guibtylteercon-
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victed of any criminal offense other than a minor traffic violgti@md plaintiff answered
“no.” As discussed aboveetendant believes plaintiff's claims in this case depend on his
credibility, and a lie on an employment application is highly prebagvidence. Defendant
thereforeseeks tadmit the employment application itselfo evidence, crossxamine plai-
tiff about his answer on it, araskabout his deposition testimony.

The Federal Rules of Evidence exclude character evidence generdlliR. Fevid.
404(a)(1);United States v. Hql#86 F.3d 997, 1001 (7th Cir. 200%).limited circumstances,
though, a witness’s character for truthfulness can be shown using specificeasthnon-
duct

Except for a criminal conviction under Rule 60%irmsic ev-
dence is not admissible to prove specific instances ofta wi
ness’s conduct in order to attack or support the witnessis cha
acter for truthfulness. But the court may, on cr@samination,
allow them to be inquired into if they are probativelle cha-
acter for truthfulness amtruthfulness of:

(1) the witness; or

(2) another witness whose character the witness being

crossexamined has testified about.

Fed. R. Evid. 608(b)(1pccord Clarett v. Robert$57 F.3d 664, 669 (7th Cir. 2011)
Holt, 486 F.3d at 10QUnited States v. McGed08 F.3d 966, 981-83 (7th Cir. 200Bnit-
ed States v. Reddi?81 F.3d 597, 602 (7th Cir. 200Zhusthe specific instances of conduct
may only be inquired intceextrinsic evidence is not permittedlarett, 657 F.3d at 669. And,
to be inquired into, the specific instances of conduct must be probativevaitriees’scha-
acterfor truthfulness or untruthfokess

Defendant points out that the government was permitted to use an employmient appl
cation to impeach witness irUnited States v. Reddigven though the prior crime in that
case, like this one, was over ten years old. 381 F.3d 597, 601-02 (7th Cir. 26085 dith
the defendant had been convicted more than ten years before for stealingjtgl&dte court

of appeals first upheld thdistrict wurt’s decision t@dmitthatconviction urder Rules
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609(a)(1) and (b)d. at 601. The defendant had lied about the conviction on her employment
application, so the district cowatsoallowed the government to impedoér with theapplica-

tion. The court of gpeals held that the defendarfailure to identif her conviction on the
applicationmadethe applicatiorfrelevant to her character for triilness’ Id. at 602. Under
Rule 608(b, it wasthereforeproper to allow the government to question her abtaiements
shehad made on the applicatidd. (citing Young v. James Green Mgmt., [ri827 F.3d 616,

627 (7th Cir. 2003)f.

In United States v. Howardhe court of appeaksfirmedthe district court’s decision
allowingthe government to crogs<amine thalefendant about false statements on tme e
ployment aplications. 774 F.2d 838, 845 (7th Cir. 1985). The defendant had three prier cri
inal convictions Yet when he was asét®n two employment applications whether he had e
er been convied or imprisonedhe aswered “no.” The district court did not admit the con-
victions themselvedt did, however, allow the government to ask the defendant whether he
had lied on the employment applications, under Rule 608(b)(1), though it also “strongly and
repeatedly cautionetie governmenagainst alluding to the convictions themselves in the
course of its mssexaminatiori. Id. at 844. The court of appeals held that the district court
had properly exercised its discretion. Specifically, the defenklatput his credibility in $-
sueby testifying and Rule 608(b)(1) permits impeachment of a witness with prior coifiduct
it is probative of truthfulness or untruthfulness; in that sense, the defendant’s honesty or lack
of it “was plainly probative.ld. at 845. Ancextrinsic evidencevas properly excludedd.

Defendant wants to crogxamine plaintiff about his answer on the employment ap-
plication. As discussed above, Rule 608(b) only allows inquiry into specific instances of a
witness’s conduct to attack the witness’s character for truthfulness idtbgyrobative of the
character for truthfulness of the witness. For the following reasons, theRIND$ that

plaintiff's answer on his application is not probative of his character for trutistilag dis-

* The court of appeals did not revievettistrict court'sdecisionto admit the employment application itself into
evidence. (The defendamadwaived the issugld. at 602.
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cussed earlier, a guilty plea with a suspended sentence is not a final judgMesouri, but

it can be used for impeachment purposes. An additiayed of thisonionis that,under an-
otherMissouri statute, the official recds of the guilty plea ardosed and inaccessible to the
generalpublic. SeeMo. Rev. STAT. 88 610.105, 610.120. “Thus, with suspended imposition
of sentence,” the Missouri Supreme Court explained, “trial judges have a tbahidiing ¢
fenders worthy of the most lenient treatment. Worthy offenders have eectoatear their
recordsby demonstrating their value to society through compliance with conditions @-prob
tion under tle guidance of the courtYale 846 S.W.2d at 195 (emphasis added). $pedi-
ing upon what he was told by his attorney or the trial judgeniaf may have believed his
record andjuilty plea had been cleared under Missouri lawe ©an ceainly take hat to
meanhe was not lying on the applicatiofhe Courtagrees with plaintiff thaguestioning him
at trialabout his answer on the application would leprobative of hisharacter for trut-
fulness or untruthfulness.

By contrast, in botiReddittandHoward, there was no question the defendants lied on
their applicationsbouttheir prior convictions, which made tineanswergrobative of teir
character fotruthfulness. This Courtotherwise takes the same approach &soward the
prior crimeis not being admitted, it may not be inquired into on cross-examinationxand e
trinsic evidencenay not be admitted

Moreover, regarding particular instances of conduct, “the overriding pareuii
Rule 403 requires that probative value not be outweighed by danger of uejadtiqe, co-
fusion of issues, omisleading the jury.. .” Fed. R. Evid. 608(b), Advisory Committee Notes
to the 1972 Proposed Rulegaintiff contends that whether he lied on the employmeni-appl
cation raise numerous issuesichas inviting the jury to conclude that defendant would have

fired plaintiff anyway, oiit should have, for lying otheapplication.The Court will ultimagé-

® Reddittis also differentfrom this case because the defendant’s prioviction was admitted into evidence.
Here is it being excluded. The other case defendant ®itehpl v. Nat'l R.R. Passenger Cor909 F.2d 1566
(7th Cir. 1990), does not involve the complexities of Missouri law either.
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ly be deciding plaintiff's retaliation claim in Count I, however vgoether thgury might be
invited tomake that particular conclusion is not a concern. Neverthébegsbe same reasons
the Court does not find plaintiff's answer on his application probative of his charrcter f
truthfulness, the application could confuse thg and waste time.|Rintiff would need to
explainthe Missouri lawg about suspended sentences and how he, as a layman, understood
what his abrney or the judge told him. The Court doubts that can be done in a stnaightfo
ward manner. The Court agrees that allowing defendant to ask whether plaatifhlthe
employment application might lead to a lengthy explanation of Missouri law, whicld wou
become confusing and waste timi@erefore, éfendant will not be permitted to cross-
examine plaintiff about his answer on the aggtion.Nor maydefendant seek to admit the
applicationitself or plaintiff's deposition testimonysince that would lead to the samelpro

lemsjust discussed.

IV. CONCLUSION

Defendant’s motiom limine to exclude compensatory damages satnike thejury
demand in Count Il of the complaifidocs. 77 & 78)s GRANTED. The Court will use an
advisory jury for Count lIPlaintiff’'s motionin limineto exclude evidence of any disciplinary
actions taken against him by defendant, other than those idemitieel complain{Doc. 84),
is alsoGRANTED. Finally, cefendant’anotionin limineto impeach plaintiff with evidence
that he pled guilty to a felony crime involving dishonesty and later lied on his ymnghd
applicaton to defendant about the crime (D80) is DENIED ; plaintiff's corresponding mo-
tion to exclude theame evidence (Doc. 83 GRANTED.

IT IS SO ORDERED.

DATED: July 17, 2012

[s/ WILLIAM D. STIEHL
DISTRICT JUDGE
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