
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS

PERNELL HAMPTON,

Plaintiff,

vs.

ST. CLAIR COUNTY JAIL, et al.,

Defendants.

)
)
)
)
)
)
)
)
)

CIVIL NO. 08-cv-389-DRH

MEMORANDUM AND ORDER

HERNDON, Chief Judge:

Plaintiff, formerly a detainee in the St. Clair County Jail, brings this action for deprivations

of his constitutional rights pursuant to 42 U.S.C. § 1983.  To facilitate the orderly management of

future proceedings in this case, and in accordance with the objectives of Federal Rules of Civil

Procedure 8(f) and 10(b), the Court finds it appropriate to break the claims in Plaintiff’s pro se

complaint and other pleadings into numbered counts, as shown below.  The parties and the Court

will use these designations in all future pleadings and orders, unless otherwise directed by a judicial

officer of this Court.  The designation of these counts does not constitute an opinion as to their merit.

COUNT 1: Against Defendants Ampadu and Nursing Staff for deliberate indifference to
his medical needs regarding his sickle cell disease.

COUNT 2: Against Defendants Ampadu and Nursing Staff for deliberate indifferent to
his medical needs regarding his back injury.

COUNT 3: Against Defendant East St. Louis Police Department for filing false charges
against him.

This case is now before the Court for a preliminary review of the complaint pursuant to 28 U.S.C.

§ 1915A, which provides:
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(a) Screening.– The court shall review, before docketing, if feasible or, in any event,
as soon as practicable after docketing, a complaint in a civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.
(b) Grounds for Dismissal.– On review, the court shall identify cognizable claims
or dismiss the complaint, or any portion of the complaint, if the complaint–

(1) is frivolous, malicious, or fails to state a claim on which relief
may be granted; or
(2) seeks monetary relief from a defendant who is immune from such
relief.

28 U.S.C. § 1915A.  An action or claim is frivolous if “it lacks an arguable basis either in law or in

fact.”  Neitzke v. Williams, 490 U.S. 319, 325 (1989). Upon careful review of the complaint and any

supporting exhibits, the Court finds it appropriate to exercise its authority under § 1915A; portions

of this action are subject to summary dismissal.

COUNT 1

Plaintiff states that he suffers from sickle cell disease.  Before he was taken into custody, he

was under the care of an unspecified doctor who had prescribed an assortment of medications to

treat the painful symptoms of this condition.  Upon his arrival at St. Clair County Jail, Plaintiff

advised Defendants Ampadu and the nursing staff of his condition.  He alleges that Ampadu

provided him with a very low dosage of his medications, so little that he was in constant pain.  He

also alleges that when he had a sickle cell crisis, Defendants accused him of “faking it” and left him

in his cell, suffering in pain, for almost eight hours.

[F]or a pretrial detainee to establish a deprivation of his due process
right to adequate medical care, he must demonstrate that a
government official acted with deliberate indifference to his
objectively serious medical needs.  See Qian, 168 F.3d at 955.  This
inquiry includes an objective and subjective component.  The
objective aspect of the inquiry concerns the pretrial detainee's
medical condition; it must be an injury that is, “objectively,
sufficiently serious.”  Farmer v. Brennan, 511 U.S. 825, 834, 114
S.Ct. 1970, 128 L.Ed.2d 811 (1994) (internal quotations omitted); see
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also Henderson v. Sheahan, 196 F.3d 839, 845 (7th Cir. 1999). “A
‘serious’ medical need is one that has been diagnosed by a physician
as mandating treatment or one that is so obvious that even a lay
person would easily recognize the necessity for a doctor's attention.” 
Gutierrez v. Peters, 111 F.3d 1364, 1371 (7th Cir. 1997).

Even if the plaintiff satisfies this objective component, he also must
tender sufficient evidence to meet the subjective prong of this
inquiry. In particular, the plaintiff must establish that the relevant
official had “a sufficiently culpable state of mind[,] ... deliberate
indifference to [the detainee’s] health or safety.”  Farmer, 511 U.S.
at 834, 114 S.Ct. 1970. Evidence that the official acted negligently is
insufficient to prove deliberate indifference.  See Payne, 161 F.3d at
1040.  Rather, as we have noted, “ ‘deliberate indifference’ is simply
a synonym for intentional or reckless conduct, and that ‘reckless’
describes conduct so dangerous that the deliberate nature of the
defendant’s actions can be inferred.”  Qian, 168 F.3d at 955. 
Consequently, to establish deliberate indifference, the plaintiff must
proffer evidence “demonstrating that the defendants were aware of a
substantial risk of serious injury to the detainee but nevertheless
failed to take appropriate steps to protect him from a known danger.” 
Payne, 161 F.3d at 1041.  Simply put, an official “must both be aware
of facts from which the inference could be drawn that a substantial
risk of serious harm exists, and he must also draw the inference.” 
Higgins, 178 F.3d at 510.  Even if he recognizes the substantial risk,
an official is free from liability if he “responded reasonably to the
risk, even if the harm ultimately was not averted.”  Farmer, 511 U.S.
at 843, 114 S.Ct. 1970.

Jackson v. Illinois Medi-Car, Inc., 300 F.3d 760, 764-65 (7th Cir. 2002).  Applying these standards

to the allegations in the complaint, the Court is unable to dismiss Count 1 at this time.

COUNT 2

Plaintiff’s second claim also involves medical treatment.  He states that he slipped and fell

in his cell due to water on the floor, injuring his back and hip.  Three days after the fall he was taken

to the doctor.  Plaintiff alleges that Ampadu simply prescribed pain medication, but the medication

did nothing to alleviate his pain.

Applying the standards set forth above in Count 1 to the allegations in this claim, the Court
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is unable to dismiss Count 2 at this time.

COUNT 3

Plaintiff’s final claim is that he would “like to sue East St. Louis police department” for

wrongfully accusing him and his wife “for something we did not do.”  He provides no explanation

of what those false accusations included, nor what adverse consequences he suffered as a result. 

Reading this claim in a most liberal light, the Court surmises that this allegedly false accusations

eventually led to Plaintiff’s conviction and current incarceration.

[I]n order to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm caused by actions
whose unlawfulness would render a conviction or sentence invalid,
a § 1983 plaintiff must prove that the conviction or sentence has been
reversed on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to make such determination, or
called into question by a federal court’s issuance of a writ of habeas
corpus, 28 U.S.C. § 2254.  A claim for damages bearing that
relationship to a conviction or sentence that has not been so
invalidated is not cognizable under § 1983.  Thus, when a state
prisoner seeks damages in a § 1983 suit, the district court must
consider whether a judgment in favor of the plaintiff would
necessarily imply the invalidity of his conviction or sentence; if it
would, the complaint must be dismissed unless the plaintiff can
demonstrate that the conviction or sentence has already been
invalidated.  But if the district court determines that the plaintiff’s
action, even if successful, will not demonstrate the invalidity of any
outstanding criminal judgment against the plaintiff, the action should
be allowed to proceed, in the absence of some other bar to the suit.

Heck v. Humphrey, 512 U.S. 477, 487-88 (1994).  “We do not engraft an exhaustion requirement

upon § 1983, but rather deny the existence of a cause of action.  Even a prisoner who has fully

exhausted available state remedies has no cause of action under § 1983 unless and until the

conviction or sentence is reversed, expunged, invalidated, or impugned by the grant of a writ of

habeas corpus.”  Id. at 488.  Plaintiff may challenge his conviction in a habeas corpus action
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pursuant to 28 U.S.C. § 2254, but only after he has presented all of his claims to the Illinois courts. 

Ordinarily, this will involve raising every issue at trial or in a post-conviction motion, and appealing

any adverse decisions to the Illinois Appellate Court and the Illinois Supreme Court.

Accordingly, Count 3 will be dismissed from this action without prejudice.

OTHER DEFENDANTS

In the caption of the complaint, Plaintiff also includes St. Clair County Jail and Employees

as defendants in this action.  However, governmental entities cannot be held liable for the

unconstitutional acts of their employees unless those acts were carried out pursuant to an official

custom or policy.  Pourghoraishi v. Flying J, Inc., 449 F.3d 751, 765 (7th Cir. 2006).  See also

Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 694, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).  “The

‘official policy’ requirement for liability under § 1983 is to ‘distinguish acts of the municipality from

acts of employees of the municipality, and thereby make clear that municipal liability is limited to

action for which the municipality is actually responsible.’ ” Estate of Sims ex rel. Sims v. County of

Bureau, 506 F.3d 509, 515 (7th Cir. 2007) (quoting Pembaur v. City of Cincinnati, 475 U.S. 469,

479, 106 S.Ct. 1292, 89 L.Ed.2d 452 (1986)).  See also Lewis v. City of Chicago, 496 F.3d 645, 656

(7th Cir. 2007) (“Misbehaving employees are responsible for their own conduct, ‘units of local

government are responsible only for their policies rather than misconduct by their workers.’

”(quoting Fairley v. Fermaint, 482 F.3d 897, 904 (7th Cir. 2007))).  Plaintiff makes no such

allegations regarding official policies of the County, and this Defendant will be dismissed.

In the body of the complaint, Plaintiff mentions several individuals by name.  However, none

of these people are listed as a defendant in the caption or jurisdictional portion of the complaint, nor

has Plaintiff provided a USM-285 form that identifies any of these people as a defendant. 
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Accordingly, the Court does not consider any of these people to be defendants in this action.

DISPOSITION

IT IS HEREBY ORDERED that Defendants ST. CLAIR COUNTY JAIL and

EMPLOYEES, EAST ST. LOUIS POLICE DEPARTMENT and EMPLOYEES, and COUNT

3 are DISMISSED from this action with prejudice.  Plaintiff is advised that, within the Seventh

Circuit, dismissal of these claims and defendants count as a strike for purposes of § 1915(g).  See

George v. Smith, 507 F.3d 605, 607-08 (7th Cir. 2007); Boriboune v. Berge, 391 F.3d 852, 855 (7th

Cir. 2004).

The Clerk is DIRECTED to prepare Form 1A (Notice of Lawsuit and Request for Waiver

of Service of Summons) and Form 1B (Waiver of Service of Summons) for Defendant AMPADU. 

The Clerk shall forward those forms, USM-285 forms submitted by Plaintiff, and sufficient copies

of the complaint to the United States Marshal for service.

The United States Marshal is DIRECTED, pursuant to Rule 4(c)(2) of the Federal Rules of

Civil Procedure, to serve process on Defendant AMPADU in the manner specified by Rule 4(d)(2)

of the Federal Rules of Civil Procedure.  Process in this case shall consist of the complaint,

applicable forms 1A and 1B, and this Memorandum and Order.  For purposes of computing the

passage of time under Rule 4(d)(2), the Court and all parties will compute time as of the date it is

mailed by the Marshal, as noted on the USM-285 form.  Service shall not be made on the Unknown

Nursing Staff  Defendants until such time as Plaintiff has identified them by name on a USM-285

form and in a properly filed amended complaint.  Plaintiff is ADVISED that it is Plaintiff’s

responsibility to provide the Court with the names and service addresses for these individuals.

With respect to former employees of the St. Clair County Jail who no longer can be found
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at the work address provided by Plaintiff, the jail administration shall furnish the Marshal with the

Defendant’s last-known address upon issuance of a court order which states that the information

shall be used only for purposes of effectuating service (or for proof of service, should a dispute

arise) and any documentation of the address shall be retained only by the Marshal.  Address

information obtained from the jail administration  pursuant to this order shall not be maintained in

the court file, nor disclosed by the Marshal.

The United States Marshal shall file returned waivers of service as well as any requests for

waivers of service that are returned as undelivered as soon as they are received.  If a waiver of

service is not returned by a defendant within THIRTY (30) DAYS from the date of mailing the

request for waiver, the United States Marshal shall:

   ! Request that the Clerk prepare a summons for that defendant who has not yet
returned a waiver of service; the Clerk shall then prepare such summons as
requested.

   ! Personally serve process and a copy of this Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566(c).

   ! Within ten days after personal service is effected, the United States Marshal shall file
the return of service for the defendant, along with evidence of any attempts to secure
a waiver of service of process and of the costs subsequently incurred in effecting
service on said defendant.  Said costs shall be enumerated on the USM-285 form and
shall include the costs incurred by the Marshal’s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required.  Costs of service will be taxed against the personally served defendant in
accordance with the provisions of Federal Rule of Civil Procedure 4(d)(2) unless the
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon defendant or, if appearance has been entered by

counsel, upon that attorney, a copy of every further pleading or other document submitted for

consideration by this Court.  He shall include with the original paper to be filed with the Clerk of

the Court a certificate stating the date that a true and correct copy of any document was mailed to
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defendant or his counsel.  Any paper received by a district judge or magistrate judge which has not

been filed with the Clerk or which fails to include a certificate of service will be disregarded by the

Court.

Defendants are ORDERED to timely file an appropriate responsive pleading to the

complaint, and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this cause is REFERRED to a United States Magistrate

Judge for purposes of supervising discovery issues, with dispositive motions and motions for

appointment of counsel to be handled by the undersigned district judge.

Further, this entire matter is hereby REFERRED to a United States Magistrate Judge for

disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636(c), should all the parties

consent to such a referral.

Plaintiff is under a continuing obligation to keep the Clerk and each opposing party informed

of any change in his whereabouts.  This shall be done in writing and not later than seven (7) days

after a transfer or other change in address occurs.

IT IS SO ORDERED.

DATED:   March 10, 2009.

/s/        DavidRHer|do|      
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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