
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

EMMITT T. TINER,

Plaintiff,

vs.

I L L I N O I S  D E P A R T M E N T  O F
CORRECTIONS, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)

CIVIL NO. 08-cv-823-MJR

MEMORANDUM AND ORDER

REAGAN, District Judge:

Plaintiff Emmitt T. Tiner, formerly an inmate in the Shawnee Correctional Facility, brings

this action for deprivation of his constitutional rights pursuant to 42 U.S.C. § 1983. This case is now

before the Court for a preliminary review of the first amended complaint (Doc. 10)pursuant to 28

U.S.C. § 1915A, which provides:

(a) Screening.– The court shall review, before docketing, if feasible or, in any event,
as soon as practicable after docketing, a complaint in a civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.
(b) Grounds for Dismissal.– On review, the court shall identify cognizable claims
or dismiss the complaint, or any portion of the complaint, if the complaint–

(1) is frivolous, malicious, or fails to state a claim on which relief
may be granted; or
(2) seeks monetary relief from a defendant who is immune from such
relief.

28 U.S.C. § 1915A.  An action or claim is frivolous if “it lacks an arguable basis either in law or in

fact.”  Neitzke v. Williams, 490 U.S. 319, 325 (1989).  An action fails to state a claim upon which

relief can be granted if it does not plead “enough facts to state a claim to relief that is plausible on

its face.”  Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1974 (2007).  Upon careful review of the
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complaint and any supporting exhibits, the Court finds it appropriate to exercise its authority under

§ 1915A; portions of this action are subject to summary dismissal.

CLAIM 1 – NEGLIGENCE

Tiner first states that he was accidentally hit from behind by an Illinois Department of

Correction vehicle, which was driven in reverse by Defendant Superintendent Mott.  Tiner alleges

that this incident constitutes a violation of his rights under the Eighth Amendment.

The Eighth Amendment prohibiting cruel and unusual punishment is applicable to the states

through the Fourteenth Amendment.  It has been a means of improving prison conditions that were

constitutionally unacceptable.  See, e.g., Robinson v. California, 370 U.S. 660, 666 (1962); Sellers

v. Henman, 41 F.3d 1100, 1102 (7th  Cir. 1994).  As the Supreme Court noted in Rhodes v. Chapman,

452 U.S. 337, 346 (1981), the amendment reaches beyond barbarous physical punishment to prohibit

the unnecessary and wanton infliction of pain and punishment grossly disproportionate to the

severity of the crime .Id., (quoting Gregg v. Georgia, 428 U.S. 153, 173 (1976)).  The Constitution

also prohibits punishment that is totally without penological justification.  Gregg, 428 U.S. at 183.

Not all prison conditions trigger Eighth Amendment scrutiny – only deprivations of basic

human needs like food, medical care, sanitation, and physical safety.  See Rhodes, 452 U.S. at 346;

see also James v. Milwaukee County, 956 F.2d 696, 699 (7th Cir. 1992).  In order to prevail on a

conditions of confinement claim, a plaintiff must allege facts that, if true, would satisfy the objective

and subjective components applicable to all Eighth Amendment claims.  See McNeil v. Lane, 16

F.3d 123, 124 (7th Cir. 1994); Wilson v. Seiter, 501 U.S. 294, 302 (1991).  The objective component

focuses on the nature of the acts or practices alleged to constitute cruel and unusual punishment.

See Jackson v. Duckworth, 955 F.2d 21, 22 (7th Cir. 1992).  The objective analysis examines whether

the conditions of confinement “exceeded contemporary bounds of decency of a mature, civilized
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society.”  Lunsford v. Bennett, 17 F.3d 1574, 1579 (7th Cir. 1994).  The condition must result in

unquestioned and serious deprivations of basic human needs or deprive inmates of the minimal

civilized measure of life’s necessities.  Rhodes, 452 U.S. at 347; accord Jamison-Bey v. Thieret, 867

F.2d 1046, 1048 (7th  Cir. 1989); Meriwether v. Faulkner, 821 F.2d 408, 416 (7th Cir 1987).

 In addition to showing objectively serious conditions, a plaintiff must also demonstrate the

subjective component to an Eighth Amendment claim.  The subjective component of

unconstitutional punishment is the intent with which the acts or practices constituting the alleged

punishment are inflicted.  Jackson, 955 F.2d at 22.  The subjective component requires that a prison

official had a sufficiently culpable state of mind. See Wilson, 501 U.S. at 298; McNeil, 16 F.3d at

124.  In conditions of confinement cases, the requisite state of mind is deliberate indifference to

inmate health or safety; the official must be aware of facts from which the inference could be drawn

that a substantial risk of serious harm exists, and he also must draw the inference.  See, e.g., Farmer

v. Brennan, 511 U.S. 825, 837; Wilson, 501 U.S. at 303; Estelle v. Gamble, 429 U.S. 97, 104 (1976);

DelRaine v. Williford, 32 F.3d 1024, 1032 (7th Cir. 1994).  The deliberate indifference standard is

satisfied if the plaintiff shows that the prison official acted or failed to act despite the official's

knowledge of a substantial risk of serious harm. Farmer v. Brennan, 511 U.S. at 842.   A failure of

prison officials to act in such circumstances suggests that the officials actually want the prisoner to

suffer the harm.  Jackson, 955 F.2d at 22.  It is well-settled that mere negligence is not enough. See,

e.g., David v. Cannon, 474 U.S. 344, 347-48 (1986).

In this case, Tiner’s allegations against Mott clearly sound in negligence, which is not

actionable under civil rights jurisprudence.  Accordingly, Tiner has failed to state a claim upon

which relief may be granted, and this claim against Superintendent Mott is dismissed with prejudice.
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CLAIM 2- DELAY/DENIAL OF MEDICAL CARE

Tiner’s next claim, against Illinois Department of Corrections, Roger E. Walker, Jr, Wexford

Health Sources, Inc., Linda Runge, and Dr. Alfonso David, alleges that medical care was both

denied and delayed after he was hit by the vehicle.

The Supreme Court has recognized that “deliberate indifference to serious medical needs of

prisoners” may constitute cruel and unusual punishment under the Eighth Amendment.  Estelle v.

Gamble, 429 U.S. 97, 104 (1976); Farmer v. Brennan, 511 U.S. 825 (1994). 

A deliberate indifference claim requires both an objectively serious risk of harm and
a subjectively culpable state of mind.  Farmer v. Brennan, 511 U.S. 825, 834 (1994);
Greeno v. Daley, 414 F.3d 645, 653 (7th Cir. 2005).  A deliberate indifference claim
premised upon inadequate medical treatment requires, to satisfy the objective
element, a medical condition “that has been diagnosed by a physician as mandating
treatment or one that is so obvious that even a lay person would perceive the need
for a doctor’s attention.”  Greeno, 414 F.3d at 653.  The subjective component of a
deliberate indifference claim requires that the prison official knew of “a substantial
risk of harm to the inmate and disregarded the risk.”  Id.; Farmer, 511 U.S. at 834.
Mere medical malpractice or a disagreement with a doctor’s medical judgment is not
deliberate indifference.  Estelle v. Gamble, 429 U.S. 97, 107 (1976); Greeno, 414
F.3d at 653; Estate of Cole by Pardue v. Fromm, 94 F.3d 254, 261 (7th Cir. 1996).
Still, a plaintiff’s receipt of some medical care does not automatically defeat a claim
of deliberate indifference if a fact finder could infer the treatment was  “so blatantly
inappropriate as to evidence intentional mistreatment likely to seriously aggravate”
a medical condition.  Snipes v. DeTella, 95 F.3d 586, 592 (7th Cir. 1996) (citation
omitted).

Edwards v. Snyder, 478 F.3d 827, 830-31 (7th Cir. 2007).

Applying these standards to the allegations in the amended complaint, the Court is unable

to dismiss the claims against Runge and David at this time.

However, the Supreme Court has held that “neither a State nor its officials acting in their

official capacities are ‘persons’ under § 1983.”  Will v. Michigan Department of State Police, 491

U.S. 58, 71 (1989).  See also Wynn v. Southward, 251 F.3d 588, 592 (7th Cir. 2001) (Eleventh

Amendment bars suits against states in federal court for money damages); Billman v. Indiana
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Department of Corrections, 56 F.3d 785, 788 (7th Cir. 1995) (state Department of Corrections is

immune from suit by virtue of Eleventh Amendment); Hughes v. Joliet Correctional Center, 931

F.2d 425, 427 (7th Cir. 1991) (same); Santiago v. Lane, 894 F.2d 218, 220 n. 3 (7th Cir. 1990) (same).

Thus, Tiner’s claims against Defendants Illinois Department of Corrections and Walker are

dismissed with prejudice.

As for Wexford Health Sources, the Seventh Circuit has held that a corporate entity violates

an inmate’s constitutional rights only when it has a policy that creates conditions that infringe upon

an inmate’s constitutional rights.  See Woodward v. Corr. Medical Serv. of Ill., Inc., 368 F.3d 917,

927 (7th Cir. 2004).  Tiner does not allege that it was any policy or practice of Wexford Health to

deny medical treatment to inmates or to otherwise deny them healthcare.  Thus, he had failed to state

a claim upon which relief may be granted, and his claim against Wexford Health Sources is

dismissed with prejudice.

PENDING MOTIONS

Tiner’s first motion (Doc. 6) seeks reconsideration of his request for appointment of counsel.

When presented with a request to appoint counsel, the Court must make the following inquiries: “(1)

has the ... plaintiff made a reasonable attempt to obtain counsel or effectively been precluded from

doing so and (2) given the difficulty of the case, does the plaintiff appear competent to litigate it

himself.”  Pruitt v. Mote, 503 F.3d647, 854-55 (7th Cir. 2007).  With regard to the first step of the

inquiry, Tiner now provides numerous exhibits to illustrate that he did, in fact, attempt to retain

counsel.

With regard to the second step of the inquiry,”the difficulty of the case is considered against

the plaintiff’s litigation capabilities, and those capabilities are examined in light of the challenges

specific to the case at hand.”  Id.  Tiner’s surviving claim regarding is medical care is not that
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factually complex. From a legal standpoint, the litigation of any constitutional claim falls in the

range of complex.  Nevertheless, based on Tiner’s pleadings in this, this Court concludes that - at

this time - Tiner appears to be competent to litigate his case.  Therefore, the instant motion is

DENIED, without prejudice.

Tiner’s second motion seeks issuance of a temporary restraining order, or a preliminary

injunction (Doc. 8).  In this motion, he asks the Court to direct that Defendants provide him with

proper medical care for his injuries.  A temporary restraining order (TRO) is an order issued without

notice to the party to be enjoined that may last no more than ten days, and it may issue without

notice

only if (1) it clearly appears from the specific facts shown by affidavit or by the
verified complaint that immediate and irreparable injury, loss, or damage will result
to the applicant before the adverse party or that party’s attorney can be heard in
opposition, and (2) the applicant’s attorney certifies to the court in writing the
efforts, if any, which have been made to give the notice and the reasons supporting
the claim that notice should not be required.

FED.R.CIV.P. 65(b).  Without expressing any opinion on the merits of any other of Tiner’s claims

for relief, the Court is of the opinion that a TRO should not issue in this matter.  Tiner’s allegations

do not set forth specific facts demonstrating the likelihood of immediate and irreparable harm before

Defendants can be heard.  Therefore, the request for issuance of a temporary restraining order is

DENIED.

As for a preliminary injunction, this is essentially the same relief that Tiner requests in this

action.  Moreover, in considering whether to grant injunctive relief, a district court is obligated to

weigh the relative strengths and weaknesses of a plaintiff’s claims in light of a five-part test that has

long been part of the Seventh Circuit’s jurisprudence. Specifically, a plaintiff must establish: (1) that

there is a reasonable or substantial likelihood that he would succeed on the merits; (2) that there is
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no adequate remedy at law; (3) that absent an injunction, he will suffer irreparable harm; (4) that the

irreparable harm suffered by plaintiff in the absence of the injunctive relief will outweigh the

irreparable harm that defendants will endure were the injunction granted; and (5) that the public

interest would be served by an injunction.  Teamsters Local Unions Nos. 75 and 200 v. Barry

Trucking, 176 F.3d 1004, 1011 (7th Cir. 1999).

Considering these factors in conjunction with the complaint, the Court finds that a

preliminary injunction is not appropriate at this time, as Defendants have not yet had an opportunity

to respond.  Therefore, the request for issuance of a preliminary injunction is DENIED at this time.

DISPOSITION

 IT IS HEREBY ORDERED that Defendants MOTT, ILLINOIS DEPARTMENT OF

CORRECTIONS, WEXFORD HEALTH SOURCE, and WALKER are DISMISSED from this

action with prejudice.  Plaintiff is advised that, within the Seventh Circuit, dismissal of these claims

and defendants count as a strike for purposes of § 1915(g).  See George v. Smith, 507 F.3d 605, 607-

08 (7th Cir. 2007); Boriboune v. Berge, 391 F.3d 852, 855 (7th Cir. 2004).

The Clerk is DIRECTED to prepare Form 1A (Notice of Lawsuit and Request for Waiver

of Service of Summons) and Form 1B (Waiver of Service of Summons) for Defendants RUNGE

and DAVID.  The Clerk shall forward those forms, USM-285 forms submitted by Plaintiff, and

sufficient copies of the complaint to the United States Marshal for service.

The United States Marshal is DIRECTED, pursuant to Rule 4(c)(2) of the Federal Rules of

Civil Procedure, to serve process on Defendants Linda Runge and Dr. Alfonso David in the manner

specified by Rule 4(d)(2) of the Federal Rules of Civil Procedure.  Process in this case shall consist

of the complaint, applicable forms 1A and 1B, and this Memorandum and Order.  For purposes of

computing the passage of time under Rule 4(d)(2), the Court and all parties will compute time as of



8

the date it is mailed by the Marshal, as noted on the USM-285 form. 

With respect to former employees of Illinois Department of Corrections who no longer can

be found at the work address provided by Plaintiff, the Department of Corrections shall furnish the

Marshal with the Defendant’s last-known address upon issuance of a court order which states that

the information shall be used only for purposes of effectuating service (or for proof of service,

should a dispute arise) and any documentation of the address shall be retained only by the Marshal.

Address information obtained from I.D.O.C. pursuant to this order shall not be maintained in the

court file, nor disclosed by the Marshal.

The United States Marshal shall file returned waivers of service as well as any requests for

waivers of service that are returned as undelivered as soon as they are received.  If a waiver of

service is not returned by a defendant within THIRTY (30) DAYS from the date of mailing the

request for waiver, the United States Marshal shall:

   ! Request that the Clerk prepare a summons for that defendant who has not yet
returned a waiver of service; the Clerk shall then prepare such summons as
requested.

   ! Personally serve process and a copy of this Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566©.

   ! Within ten days after personal service is effected, the United States Marshal shall file
the return of service for the defendant, along with evidence of any attempts to secure
a waiver of service of process and of the costs subsequently incurred in effecting
service on said defendant.  Said costs shall be enumerated on the USM-285 form and
shall include the costs incurred by the Marshal’s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required.  Costs of service will be taxed against the personally served defendant in
accordance with the provisions of Federal Rule of Civil Procedure 4(d)(2) unless the
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon defendant or, if appearance has been entered by

counsel, upon that attorney, a copy of every further pleading or other document submitted for
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consideration by this Court.  He shall include with the original paper to be filed with the Clerk of

the Court a certificate stating the date that a true and correct copy of any document was mailed to

defendant or his counsel.  Any paper received by a district judge or magistrate judge which has not

been filed with the Clerk or which fails to include a certificate of service will be disregarded by the

Court.

Defendants are ORDERED to timely file an appropriate responsive pleading to the

complaint, and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this cause is REFERRED to a United States Magistrate

Judge for further pre-trial proceedings.

Further, this entire matter is hereby REFERRED to a United States Magistrate Judge for

disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636©, should all the parties

consent to such a referral.

Plaintiff is under a continuing obligation to keep the Clerk and each opposing party informed

of any change in his whereabouts.  This shall be done in writing and not later than seven (7) days

after a transfer or other change in address occurs.

IT IS SO ORDERED.

DATED this 25th day of June, 2009.

s/ Michael J. Reagan                  
MICHAEL J. REAGAN
United States District Judge


