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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DANIEL E. OWENS, BARBARA S. )
OWENS, et al., )
Plaintiffs, ))

V. ; CASE NO. 3:09-cv-00479-MJR-DGW
APPLE, INC., ))
Defendant. ))

DEFENDANT APPLE INC.’S BRIEF
IN SUPPORT OF ITS MOTION TO DISMISS

Defendant Apple Inc. (“Apple”) respectfully submits this brief in suppbitis motion to

dismiss the complaint filed by Plaintiffs Daniel E. Owens and BarbaravBn©(“Plaintiffs”).
INTRODUCTION

Plaintiffs’ entire case depends on the ill-founded premise that the siaggment on
certain iTunes gift cards that “Songs are 99¢” was a guaranteel hani@s available at the
iTunes online store would be priced at 99¢ for all time. Thus, according to Plaimtiffa the
price of “certain songs” was raised to $1.29, Apple became liable to angmifperchaser who
purchased even a single song for $1.29. Plaintiffs make this claim notwithstandiact thet
the overwhelming majority (99%pf songs at the iTunes stanee priced at 99¢ or less Thus,
Plaintiffs could readily have spent the full value of their gift cards on somgesd at 99¢.

Plaintiffs purport to premise breach of contract, consumer fraud and other clatims

Yn April 2009, Apple restructured iTunes pricing and converted to a three-peicing system in which
some individual songs increased in price to $1.29, some individual songs di:angasee to 69¢ per
song, and the vast majority (99%) of individual songs remained (and stillhneawailable at a price of
99¢ per song.

2 Notably, Plaintiffs never allege that a significant percentag®ds is priced above 99¢. As set forth
above, that is because they cannot.
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allegation that “they and/or a member of their household” chose instead to putdeasé@e
song for $1.29. Plaintiffs’ own complaint makes clear that their claims dtmaligdaseless and
legally flawed, and should be dismissed.

Plaintiffs first contend that the statement “Songs are 99¢” contractidigates Apple
to price all iTunes songs at 99¢ forever, and that Apple breached that contract ettaaged
the price of “certain songs” to $1.29. Plaintiffs’ breach of contract clain®fa number of
reasons. First, Plaintiffs lack privity of contract with Apple. Second, Hfaihave failed to
plead facts which establish that “Songs are 99¢” is a definite and certaircttammathat
locked in the price of all iTunes songs at 99¢ forever. Finally, Plaintiffs hafezexiho
damage — they got what they paid for.

Plaintiffs’ lllinois Consumer Fraud Act (“CFA”) claim is similg flawed. The
statement “Songs are 99¢” was and is true — there always have been| arel stilines songs
available for 99¢. Thus, Plaintiffs cannot establish that Apple engaged in a deaeptve
practice. Plaintiffs also fail to allege facts sufficient to esthbhateriality, intent, proximate
causation, and damages.

Plaintiffs’ fourth claim, which alleges indefinite violations of unidentifmnsumer
protection laws of stategher than lllinois, is also baseless. Plaintiffs, residents of lllinois who
claim to have purchased the gift cards at issue from retailersnimisllihave not alleged and
cannot allege how the laws of other states can apply extraterriteoahgir claims.

In sum, each of Plaintiffs’ claims fails as a matter of law and should bésdesnwith
prejudice.

STATEMENT OF FACTS

Apple operates an online store known as the iTunes Store where songs and other media



are sold in digital format, allowing users to download them to their computers and®tiess.
(Compl., 11 12-13.) Purchases from the iTunes Store can be paid for with, among othea things,
debit card, a credit card, or an iTunes gift catd., [ 16-17.) iTunes gift cards are sold in a
variety of dollar increments.ld,, { 17;see also id.{ 23 (alleging Plaintiffs purchased $15 and

$25 gift cards).) When a purchaser buys a gift card for a certain dollar anmadigiifttcard

entitles the holder to purchase songs or other media totaling that dollar an®emte.Q., id 1

24-25 (Plaintiffs purchased gift cards providing them with “$15 worth” and “$25 worth” of
“entertainment”).)

Plaintiffs allege that they purchased two $25 gift cards from a Sam'’s Ohehirs
O’Fallon, lllinois on March 1, 2008 — more than one year prior to the price change — and one $15
gift card from a Walmart store in O’Fallon, Illinois on May 19, 2004., ( 23.) Plaintiffs do
not allege that they purchased any gift cards from Apple. Plaintiffs dhagj¢he packaging of
their iTunes gift cards contained the following language: “Download $[ fwadrentertainment
to enjoy on your Mac or Windows PC. And, of course, your iPod. Songs are 99¢ and videos
start at $1.99.” I1¢., 1 20.)

Plaintiffs further allege that between April 28, 2003, and April 7, 2009, all iTunes songs
cost 99¢, and that the price of “certain songs” was raised to $1.29 on April 7, 2D09.2(.)
Plaintiffs contend that the statement on the gift card packaging that “S@@8¢ became
actionable at the time of the April 2009 price restructuring. Specificallnt®isassert that
Apple breached a contract with Plaintiffs when it increased the price &iftsongs.” Id.,

19 38-49.) Plaintiffs also assert that Apple made misrepresentationsssramsiin violation of
the CFA. [d., 11 50-58.) Finally, Plaintiffs assert vague and imprecise allegaéigasding

supposed violations of unspecified consumer fraud, deceptive trade practices, andadrencha



practices statutes of other statelsl., ([ 59-67.)
ARGUMENT

Dismissal under Rule 12(b)(6) is required when, even assuming the truth of all well
pleaded factual allegations, the plaintiff fails to set forth “enough factat®atclaim to relief
that is plausible on its faceBell Atlantic Corp. v. TwombJ\650 U.S. 544, 127 S. Ct. 1955,
1965, 167 L. Ed. 2d 929 (200Ashcroft v. Igbal129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868
(U.S. May 18, 2009). A pleading that offers “labels and conclusions” or “a formatatatron
of the elements of a cause of action will not digbal, 129 S. Ct. 1937, 1949 (U.S. 2009)
(citing Twombly 550 U.S. at 555.) The complaint must allege facts which, when taken as true,
raise more than a speculative right to reli@®vombly 550 U.S. at 555. The facts must “nudge
[the] claims across the line from conceivable to plausiblé.’at 570. Plaintiffs do not satisfy
these minimum pleading requirements.

l. PLAINTIFFS HAVE FAILED TO ALLEGE FACTS SUFFICIENT TO SUPPO RT
THEIR BREACH OF CONTRACT CLAIMS.

The elements of a claim for breach of contract are: (1) offer and aca=p@nc
consideration; (3) definite and certain terms; (4) performance by theifplairal required
conditions; (5) breach; and (6) damag®#C Baldwin Fin. Co. v. DiMaggio, Rosario & Veraja,
LLC, 364 Ill. App. 3d 6, 14, 845 N.E.2d 22, 30 (lll. App. Ct. 2006) (cidviltpge of South Elgin
v. Waste Mgmt. of Ill., Inc348 Ill. App. 3d 929, 940, 284 Ill. Dec. 868, 810 N.E.2d 658, 669
(2004)). Plaintiffs have not pled privity of contract with Apple. Nor have they adéguate
alleged a breach of definite and certain terms of any contract with Applet thehasuffered

any damage. Accordingly, their breach of contract claims should be disithiss

? plaintiffs assert two claims for breach of contract. The didsiresses gift cards purchased before the
April 2009 price restructuring, and the second addresses gift cardsgrdcfter the price
restructuring. (Compl., 11 38-49.)



A. Plaintiffs Have No Privity of Contract With Apple.

Most basically, Plaintiffs’ breach of contract claims cannot lie bed@lagetiffs have not
established, and cannot establish, privity of contract with Apple. Without privitg, the be
no claim for breach of contracChanin v. Chevrolet Motor C0o89 F.2d 889, 891 (7th Cir.
1937);Braman v. Woodfield Gardens Asso@4.5 F. Supp. 226, 228 (N.D. lll. 1989).

Plaintiffs do not allege that they purchased any gift cards from AppléeRé#tey allege
that they purchased gift cards from two third-party retailers: Sahts&hd Walmart. (Compl.,
1 23.) Plaintiffs’ purchase of a gift card from an independent third-partierdsanot a
transaction with Apple. Accordingly, Plaintiffs do not and cannot allege privitpmatiract with
Apple. See Chaningd9 F.2d at 891Braman 715 F. Supp. at 228. Plaintiffs had no contract with
Apple; accordingly, they cannot have a claim for breach of contract agapk. A

B. Plaintiffs Have Not Pled Breach of Definite and Certain Contract Terms.

The “breach” Plaintiffs allege is that Apple failed to pratlkeiTunes songs at 99¢ forever.
But Plaintiffs allege no contractual language establishing such a prignge& Accordingly,
Plaintiffs have failed to allege breach of a definite and certain camataetm. The only actual
statement by Apple that Plaintiffs point to is “Songs are 99¢.” (Compl., § 20.) sTios$ &
definite and certain term requiring Apple to slisongs for 99¢orever.* The statement
“Songs are 99¢” does not saly songs will be sold for 99¢, nor does it say anything about the
duration of such pricing. As such, it cannot be interpreted as an agreement to sell all iTunes

songs for 99¢ in perpetuity.

4 For the same reason, Plaintiffs have failed to allege anotherrglefrebreach of contract claim: an
offer by Apple.

®In fact, Apple stopped shipping gift cards bearing statements about pricing forgthe price
restructuring in April 2009. Should this case proceed to summary judgnppié Will produce
evidence demonstrating that Apple last shipped gift cards bearing the laagiggye to Sam’s Club



At most, “Songs are 99¢” is a statement Hoate songs will be sold for 99¢, and
Plaintiffs admit that songs are, in fact, sold for that pri@eCompl., 1 21 (alleging only that
Apple “raised the price to purchase certain songs” to $1.29).) Nor do Plaintiffsedisptithey
could have readily spent the entire value of their iTunes gift cards on 99¢ songsevEmLi$
the statement “Songs are 99¢” could create a contract with Plaintiffstifdaallegations make
clear that contract was not breached.

C. Plaintiffs Have Suffered No Damage.

Actual damages are required for a breach of contract aGiee, e.g., Walker v.
Ridgeview Constr. Co., Inc316 Ill. App. 3d 592, 596, 736 N.E.2d 1184, 1187 (lll. App. Ct.
2000) (directed verdict proper where party failed to present evidence of dantages)
Northwestern Univ.289 Ill. App. 3d 39, 50, 682 N.E.2d 145, 153 (lll. App. Ct. 1997) (affirming
dismissal of breach of contract claim where plaintiff's alleged dasyagre not compensable).
Plaintiffs do not and cannot meet this requirement because Plaintiffgagtiee benefit of their
bargain.

First, Plaintiffs admit that gift cards are merely an alternatieans of payment at the
iTunes store. (Compl., 1 17.) The cards entitled Plaintiffs to “download $[15 or 25] worth of
entertainment.” Ifl., 11 24-25.) Any price restructuring did not affect this — Plaintiffs have
always had, and still have, the ability to buy “$[15 or 25] worth of entertainment.’uned gift
cards had been intended to provide for the purchase of a set number of songs, they would have
done so. They did not. The gift cards are not like prepaid phone cards that entitle theepurchas
to a specified number of minutes. Apple’s gift cards provide a certain doltamaisworth of
songs, and the price restructuring did not change that amount. Plaintiffs preg&[d5oor 25]

worth of entertainment” and that is what they got. They would have been in ekactine

and Walmart, where Plaintiffs allegedly purchased their gift cand)07.
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position if they had charged $15 or $25 to their credit card, or if, on their last birthday, someone
had given them $15 or $25 in cash to buy songs on iTunes.

Second, even if the gift card had entitled Plaintiffs to buy $15 or $25 of songs on iTunes
for 99¢ eachthey were still able to do so after the pricerestructuring. Plaintiffs themselves
acknowledge that only the price of “certain songs” available for purchasetiie iTunes store
was raised to $1.29 in April 2009. (Compl., 1 21.) Indeed, as noted above, 99% of the songs
available at the iTunes store are still priced at 99¢ today. Plaintiffshgdttiaey paid for; they
did not sustain any damages. For this reason as well, Plaintiffs’ breachratctoldims should
be dismissed.

Il. PLAINTIFFS’ CONSUMER FRAUD ACT CLAIM FAILS AS A MATTER OF
LAW.

Plaintiffs’ CFA claim is similarly flawed. The CFA prohibits thié use or employment
of any deception, fraud, false pretense, false promise, misrepresentatiercont¢ealment,
suppression or omission of any material fact, with intent that others rely upamtieabtnent,
suppression or omission of such material fact.” 815 Ill. Comp. Stat. 505/2. A claimt@der
CFA requires specific facts that show: (1) a deceptive act or practice dgfdndant; (2) the
defendant’s intent that the plaintiff rely on the deception; (3) the deception atouthe course
of conduct involving trade or commerce; and (4) actual damage to the plaintiffpnptely
caused by the deceptiofee Oliveira v. Amoco Oil C&R01 Ill. 2d 134, 149, 776 N.E.2d 151,
160 (lll. 2002);Zekman v. Direct American Marketefs82 Ill. 2d 359, 374, 695 N.E.2d 853 (lll.
1998). Where a CFA claim is based on misrepresentations or omissions of facts,disose fa
must be materialRyan v. Wersi Elec. GmbH9 F.3d 52, 54 (7th Cir. 1995).

Critically, where, as here, a plaintiff's CFA claim is based on deceptaatices, and

thus sounds in fraud, the plaintiff must plead the claim with the particularityreeldoy



Rule 9(b) of the Federal Rules of Civil ProcedugaeCima v. Wellpoint Healthcare Networks,
Inc., No. 05-CV-4127-JPG, 2006 WL 1914107 *15 (S.D. lll. Jul. 11, 20G6jris v. River View
Ford, Inc.,No. 00 C 8129, 2001 WL 1191188, at *3-4 (N.D. Ill. Oct. 3, 2001). Plaintiffs do not
meet the requirements of either the CFA or Federal Rule 9(b) for pleadgtislecconduct,
intent, proximate cause or damage. Each of these failures is a separateepaddent ground

for dismissal.

A. Apple Did Not Engage in a Deceptive Act or Practice.

In order to state a claim under the CFA, a plaintiff must first pledd fenonstrating a
deceptive act by the defendant. 815 Ill. Comp. Stat. 58%fna v. Volkswagen of Am., Inc.
292 1ll. App. 3d 59, 65, 684 N.E.2d 859 (lll. App. Ct. 1997). Moreover, to satisfy Rule 9(b),
Plaintiffs must plead the “who, what, when, where, and how” of their cladarris, 2001 WL
1191188, at *3-4. Plaintiffs have not met either of these standards.

Plaintiffs contend the statement on the gift card packaging that “Song8¢res
misleading, but they do not plead that there are no iTunes songs which are 99¢, or even that
significant percentage of songs costs more than 99¢. Nor candhegngs were 99¢ before
the April 2009 price restructuring, and the vast majority (99%) of iTunes songsllaseld at
that price. Plaintiffs themselves acknowledge th&eeCompl., T 21 (alleging only that
“certain” songs cost more than 99¢).) Thus, Plaintiffs’ own allegations estdbdit the
allegedly misleading language on which they base their cldiragsnot false.

Nor do Plaintiffs otherwise meet the requirement that they plead the titad, when,
where, and how” of their claim. As noted, “Songs are 99¢” is not a misrepresentatiyondB
that true statement, Plaintiffs allege conduct by Apple. They allege that they bought their gift
cards from third-party retailers; they do not allege that Apple did argythiconnection with

their purchases. Critically, even with respect to the “Songs are 9@&sentation, Plaintiffs do



not allege “when” the representation was made by Apple. In fact, Apple stdpppuohg gift
cards bearing statements about pricing long before the price restrgdatufipril 2009°

Plaintiffs have failed to meet the requirements of Rule 9(b) and havettagedficiently
plead facts demonstrating a deceptive act by Apple. Accordingly, their @FAshould be
dismissed.

B. Plaintiffs Have Not Sufficiently Pled Materiality.

Plaintiffs have failed to sufficiently plead materiality. Where a Ckntis based on
misrepresentations or omissions, the misrepresentation or omission mugbralataterial fact,
i.e,, the misrepresented fact mustdssential to the transaction between the partiByan 59
F.3d at 54. Further, undigbal andTwombly Plaintiffs must pleadiacts demonstrating
materiality, and cannot rely on mere labels and formulaic recitatigbsal, 129 S. Ct. at 1949;
Twombly 550 U.S. at 555, 579. Plaintiffs must also meet the heightened pleading standard of
Rule 9(b) because their CFA claim sounds in fraud.

Plaintiffs fail to satisfy this strict pleading burden. All Plaifstibffer is a conclusory
allegation that it was material that the “true cost to purchase and doweltaith songs from
[Apple’s] iTunes store was $1.29.” Plaintiffs, however, fail to allege or why a 30¢ price
increase only on “certain songs’e(, less than 1% of the millions of songs available on iTunes)
was material to their purchase of gift cards, much less to allege thitheiparticularity
required by Rule 9(b).

C. Plaintiffs Have Not Sufficiently Pled Intent.

Plaintiffs also fail to sufficiently plead intent. A plaintiff asgsgta claim under the CFA

must plead facts demonstrating the defendant’s intent that the plailytibiréne deceptive act.

® See footnote Supra



815 lll. Comp. Stat. 505/Zensen v. Bayer AG@71 lll. App. 3d 682, 689, 862 N.E.2d 1091 (lll.
App. Ct. 2007) (“Moreover, a plaintiff must establish that defendants intended thatiffisla
rely on the [misrepresentation] in making their choice to buy.”).

Plaintiffs cannot rely on mere labels and formulaic recitations to pleaat.ingbal, 129
S. Ct. at 1949Twombly 550 U.S. at 555, 579. But a formulaic recitation of intent, without a
single supporting factual allegation, is precisely what Plaintiffs tiee. Their sole allegation
regarding intent is that Apple “intended that Plaintiffs and the members of thiv@st#h-class
would rely upon its misrepresentations, concealments, omissions and/or suppres$ians so t
Plaintiffs and the members of the putative sub-class would purchase 99¢ iTunes Cards.”
(Compl., 1 57.) This allegation is wholly conclusory, and fails to meet Plaimiéading
burden. It does not even begin to suggest how Apple could have had fraudulent intent based
upon gift cards sold over one ydmfore any price increase.

D. Plaintiffs Have Not Suffered Actual Damages.

A private plaintiff who brings an action under the CFA must suffer adarabges. 815
lIl. Comp. Stat. 505/10a(afvery v. State Farm Mut. Ins. C@16 lll. 2d 100, 195, 835 N.E.2d
801, 858 (lll. 2005). For the reasons set forth in section I.C above, Plaintiffs havefeix@dsuf
such damages.

E. Plaintiffs Cannot Demonstrate Proximate Causation.

Finally, Plaintiffs have failed to plead facts sufficient to establishiprate cause. A
private plaintiff making a claim under the CFA must show that actual damageexttas a
result of” the defendant’s deceptive act. 815 Ill. Comp. Stat. 505/1@atayan 182 Ill. 2d at
374, 695 N.E.2d 853 (explaining that CFA requires proximate causafibwvgjra, 201 Ill. 2d at
155, 776 N.E.2d 151 at 164. Under the CFA, a plaintiff must prove that he or she saw or heard

the alleged misrepresentation and was actually deceived by it in ordealiisbsthe element of
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proximate causationOliveira, 201 Ill. 2d at 154-155, 776 N.E.2d at 163 (affirming dismissal of
CFA claim because plaintiff did not see or hear the alleged misrepresestad thus could not
be deceived by itMulligan v. QVC, Inc.382 Ill. App. 3d 620, 630-31, 888 N.E.2d 1190, 1199
(Il. App. Ct. 2008) (granting summary judgment where party failed to shovslieatvould have
purchased the product absent the allegedly improper inducement).

Here, Plaintiffs do not come close to adequately pleading the element o @i@x
causation. First, Plaintiffs do not even allege that they saw or read graestatSongs are
99¢” before purchasing their gift cards, which is fatal to their CFA cl&@eeOliveira, 201 lIl.
2d at 154-155, 776 N.E.2d at 163. Second, Plaintiffs do not allege that they were deceived by
the statement “Songs are 99it¢’, they do not allege that they believed that the statement
“Songs are 99¢” was a guarantee that songs on iTunes would be 99¢ each foreveifs’Plaintif
failure to plead actual deception is likewise fatal to their CFA clddn.Third, Plaintiffs fail to
allege that it was the statement “Songs are 99¢” that induced them to purchasedkeayift
cards. See Shannon v. Boise Cascade C&@8 Ill. 2d 517, 525, 805 N.E.2d 849 (2004)
(holding no proximate causation where alleged misrepresentation did not induce gurchas
Moreover, to the extent that Plaintiffs purchased songs for $1.29 rather than 99¢, that was a
choicethey made — not something Apple made them do. Plaintiffs could have used the full value
of their gift cards to buy their choice of millions of songs available on iTunesdpat 99¢ each.
For each of these reasons, Plaintiffs fail to satisfy the requireceterhproximate cause, and
their CFA claim fails.

[I. PLAINTIFFS HAVE FAILED TO PLEAD FACTS ESTABLISHING THATTH E
LAWS OF OTHER STATES APPLY TO THEIR CLAIMS.

Plaintiffs’ fourth cause of action also must be dismissed. It sets forth addlggations

regarding supposed violations of unspecified consumer protection laws of statekasther
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lllinois. (Compl., 1 61.) But Plaintiffs do not allege any facts demonstratinghese t
unspecified consumer protection laws can apply extraterritorially togaesonal claims, or that
there is any connection between their personal claims and any staténathiirois. To the
contrary, Plaintiffs’ complaint makes clear that their claims have no cboné¢c any other state
— they allege that they are lllinois residents who purchased their iTifheards from retailers

in O’Fallon, lllinois. (d., § 23.) Plaintiffs have no standing to seek to prosecute claims under
the statutory laws of other states where they do not reside, and which have no corméntion t
transactions of which they complaiSee, e.g., Cornelius v. Fidelity Nat'l Title Chlo. C08-
754-MJP, 2009 WL 596585, at *9 (W.D. Wash. March 9, 2009) (holding plaintiffs had no
standing to bring claims under consumer protection laws of states other tharithelyeesided,
court dismissed claims that were based on “the consumer protection laws ite8%sththe

District of Columbia”). Accordingly, Plaintiffs’ fourth cause of action shouldlisenissed.
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CONCLUSION
Plaintiffs should not be permitted to use a simple, true statement indi¢stri§ongs

are 99¢” as the basis for a purported nationwide class action by treatistateenent as if it is a
perpetual guarantee of price. As Plaintiffs concede in their complaint, @erhain” iTunes
songs cost more than 99¢&., most songsdre 99¢.” For the reasons set forth, Apple
respectfully requests that the Court grant its motion to dismiss with prepabbeof Plaintiffs’
causes of action.

Respectfully submitted,

THOMPSON COBURN LLP

/sl John W. Rogers

Kathy A. Wisniewski — Lead Counsel

kwisniewski@thompsoncoburn.com

John W. Rogers

jrogers@thompsoncoburn.com

One US Bank Plaza

St. Louis, MO 63101

(314) 552-6000
(314) 552-7000 (facsimile)
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 27th day of August, 2009, Defendant Apple
Inc.’s Brief in Support of its Motion to Dismiss was filed electronicallthvihe Clerk of the
Court using the CM/ECF system which will send notification of such filing to all @wafs
record.

/s/ John W. Rogers
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