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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
MICHAEL THOMAS,
Plaintiff,
VS. CIVIL NO. 09-651-GPM

ADRIAN FEINERMAN, et al.,

Defendants.

N N N N N N N N N

MEMORANDUM AND ORDER

MURPHY, District Judge:

Plaintiff Michael Thomas, formerly aninmateinthe Menard Correctional Center, bringsthis
action for deprivations of his constitutional rights pursuant to 42 U.S.C. 8 1983. This caseisnhow
before the Court for a preliminary review of the complaint pursuant to 28 U.S.C. § 1915A, which
provides:

(a) Screening.—Thecourt shall review, before docketing, if feasibleor, inany event,

as soon as practicable after docketing, a complaint in a civil action in which a

prisoner seeks redress from a governmental entity or officer or employee of a

governmental entity.

(b) Groundsfor Dismissal.— On review, the court shall identify cognizable claims

or dismiss the complaint, or any portion of the complaint, if the complaint—

(1) isfrivolous, malicious, or fails to state a claim on which relief

may be granted; or

(2) seeksmonetary relief from adefendant who isimmune from such

relief.
28 U.S.C. 8§ 1915A. Anactionor claimisfrivolousif “it lacks an arguable basis either in law or in
fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989). An action failsto state a claim upon which

relief can be granted if it does not plead “enough facts to state aclaim to relief that is plausible on
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itsface.” Bell Atlantic Corp. v. Twombly, 590 U.S. 544, 570 (2007). Upon careful review of the
complaint and any supporting exhibits, the Court finds it appropriate to exerciseits authority under
8 1915A; portions of this action are subject to summary dismissal.

THE COMPLAINT

Thomas says he suffers from an enlarged prostate, which causes urinary malfunction. He
also hasblood in hisstool and rectal bleeding. 1n September 2007, and again amonth later, hewas
examined by Defendant Feinerman, who prescribed medication totreat hiscondition. Thomasstates
that this medication did not alleviate his symptoms, even when prescribed at double the normal
dosage. He requested that different medication be prescribed and also asked for a referral to a
specialist, but Feinerman refused to provide any further treatment. Thomas filed grievances over
thismatter, whichweredenied. Hethenfiled thisaction, claiming that thelack of medical treatment
constitutes cruel and unusual punishment, in violation of his rights under the Eighth Amendment.

A deliberateindifference claim requiresboth an objectively seriousrisk of harmand
asubjectively culpable state of mind. Farmer v. Brennan, 511 U.S. 825, 834 (1994);
Greeno v. Daley, 414 F.3d 645, 653 (7" Cir. 2005). A deliberateindifferenceclaim
premised upon inadequate medical treatment requires, to satisfy the objective
element, amedical condition “that has been diagnosed by a physician as mandating
treatment or one that is so obvious that even alay person would perceive the need
for adoctor’ s attention.” Greeno, 414 F.3d at 653. The subjective component of a
deliberate indifference claim requires that the prison official knew of “asubstantial
risk of harm to the inmate and disregarded therisk.” 1d.; Farmer, 511 U.S. at 834.
Mere medical mal practice or adisagreement with adoctor’ smedical judgment isnot
deliberate indifference. Estelle v. Gamble, 429 U.S. 97, 107 (1976); Greeno, 414
F.3d at 653; Estate of Cole by Pardue v. Fromm, 94 F.3d 254, 261 (7" Cir. 1996).
Still, aplaintiff’ sreceipt of some medical care does not automatically defeat aclaim
of deliberateindifferenceif afact finder could infer the treatment was “so blatantly
inappropriate as to evidence intentional mistreatment likely to seriously aggravate”
amedical condition. Snipesv. DeTella, 95 F.3d 586, 592 (7" Cir. 1996) (citation
omitted).

Edwards v. Shyder, 478 F.3d 827, 830-31 (7™" Cir. 2007).
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Applying these standards to the alegationsin the complaint, the Court is unable to dismiss
Thomas's claim against Feinerman at this time because the allegation is that he refused to provide
further treatment..To beclear, the plaintiff isnot entitled to the medicine and physician of hischoice
as these are medical decisions that a prisonere is not qualified to make. And, his claims against
Hohning and Hulick are baseless. Thomas's only allegation against Hohning is that she delayed
progress in his seeking treatment. This does not support a claim that Hohning was deliberately
indifferent to his medical needs.

As for Hulick, Thomas alleges that as warden at Menard, Hulick is responsible for the
operations at Menard and also for the welfare of all theinmatesin that institution. Thistheory isin
direct conflict with the well-established rule that “public employees are responsible for their own
misdeeds but not for anyoneelse’s.” Burksv. Raemisch, 555 F.3d 592, 596 (7" Cir. 2009); see also
Monell v. Department of Social Services, 436 U.S. 658 (1978); Sanville v. McCaughtry, 266 F.3d
724, 740 (7" Cir. 2001) (doctrine of respondeat superior does not apply to § 1983 actions). As Chief
Judge Easterbrook recently stated,

Public officials do not have a free-floating obligation to put things to rights,

disregarding rules (such as time limits) along the way. Bureaucracies divide tasks;

no prisoner is entitled to insist that one employee do another’sjob. The division of

labor is important not only to bureaucratic organization but also to efficient

performance of tasks; people who stay within their roles can get more work done,

more effectively, and cannot be hit with damages under § 1983 for not being

ombudsmen. Burks's view that everyone who knows about a prisoner’s problem

must pay damages implies that he could write letters to the Governor of Wisconsin

and 999 other public officials, demand that every one of those 1,000 officials drop

everything he or sheisdoing in order to investigate a single prisoner’s claims, and

then collect damagesfromall 1,000 recipientsif theletter-writing campai gn does not

lead to better medical care. That can’'t beright. The Governor, and for that matter

the Superintendent of Prisons and the Warden of each prison, is entitled to relegate

to the prison’s medical staff the provision of good medical care. See Durmer v.
O’ Carroll, 991 F.2d 64 (3° Cir. 1993).
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Burks, 555 F.3d at 595. Thomas has failed to state a claim against either Hohning or Hulick, and
they must be dismissed from this action.

APPOINTMENT OF COUNSEL

Thomas requests that the Court appoint him counsel. There is no absolute right to
appointment of counsel in acivil case. Cook v. Bounds, 518 F.2d 779 (4™ Cir. 1975); Peterson v.
Nadler, 452 F.2d 754 (8" Cir. 1971). When presented with a request to appoint counsel, the Court
must make the following inquiries. “(1) hasthe ... plaintiff made a reasonable attempt to obtain
counsel or effectively been precluded from doing so and (2) given the difficulty of the case, does
the plaintiff appear competent to litigate it himself.” Pruitt v. Mote, 503 F.3d647, 854-55 (7" Cir.
2007). With regard to the first step of the inquiry, Thomas states that he has attempted to obtain
counsel and refers to letters “on courts record,” but no such documentation isin the case file.

With regard to the second step of theinquiry,” thedifficulty of the caseis considered against
the plaintiff’ s litigation capabilities, and those capabilities are examined in light of the challenges
specific tothe caseat hand.” Id. Thomas'sclaim isnot that factually complex, as outlined above.
From alegal standpoint, the litigation of any constitutional claim falls in the range of complex.
Nevertheless, based on Thomas's pleadings in this case, this Court concludes that at this time,
Thomas appears to be competent to litigate his case. Therefore, his motion for appointment of
counsel (Doc. 3) is DENIED without prejudice.

SUMMARY

ITISHEREBY ORDERED that DefendantsHOHNING andHUL I CK areDISM | SSED
with preudice from thisaction. Plaintiff isadvised that, within the Seventh Circuit, dismissal of

these claims and defendants counts as a strike for purposes of 8 1915(g). See Georgev. Smith, 507
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F.3d 605, 607-08 (7™ Cir. 2007); Boriboune v. Berge, 391 F.3d 852, 855 (7" Cir. 2004).

The Clerk of CourtisDIRECTED to prepare Form 1A (Notice of Lawsuit and Request for
Waiver of Service of Summons) and Form 1B (Waiver of Service of Summons) for Defendant
FEINERMAN. The Clerk shall forward those forms, USM-285 forms submitted by Plaintiff, and
sufficient copies of the complaint to the United States Marshal for service.

The United StatesMarshal isDIRECTED, pursuant to Rule 4(c)(2) of the Federa Rules of
Civil Procedure, to serve process on Defendant FEINERM AN in the manner specified by Rule
4(d)(2) of the Federal Rules of Civil Procedure. Processin thiscase shall consist of the complaint,
applicable Forms 1A and 1B, and this Memorandum and Order. For purposes of computing the
passage of time under Rule 4(d)(2), the Court and all parties will compute time as of the date it is
mailed by the Marshal, as noted on the USM-285 form.

With respect to former employees of Illinois Department of Corrections (IDOC) who no
longer can be found at the work address provided by Plaintiff, the Department of Corrections shall
furnish the Marshal with the Defendant’ s last-known address upon issuance of a Court order which
states that the information shall be used only for purposes of effectuating service (or for proof of
service, should a dispute arise) and any documentation of the address shall be retained only by the
Marshal. Addressinformation obtained from IDOC pursuant to such order shall not be maintained
in the Court file nor disclosed by the Marshal.

The United States Marshal shall file returned waivers of service aswell as any requests for
waivers of service that are returned as undelivered as soon as they are received. If awaiver of
service is not returned by Defendant within THIRTY (30) DAY S from the date of mailing the

request for waiver, the United States Marshal shall:
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®  Request that the Clerk of Court prepare a summons for that defendant who has not
yet returned a waiver of service; the Clerk shall then prepare such summons as
requested.

® Personally serve process and a copy of this Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566(c).

° Withinten daysafter personal serviceiseffected, the United States Marshal shall file
thereturn of servicefor the defendant, along with evidence of any attemptsto secure
awaiver of service of process and of the costs subsequently incurred in effecting
serviceon said defendant. Said costsshall be enumerated on the USM-285 form and
shall include the costsincurred by the Marshal’ s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required. Costs of service will be taxed against the personally-served defendant in
accordancewith the provisions of Federal Rule of Civil Procedure 4(d)(2) unlessthe
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon Defendant or, if appearance has been entered by
counsel, upon that attorney, a copy of every further pleading or other document submitted for
consideration by this Court. He shall include with the original paper to be filed with the Clerk of
the Court a certificate stating the date that a true and correct copy of any document was mailed to
Defendant or hiscounsel. Any paper received by adistrict judge or magistrate judge which has not
been filed with the Clerk or which failsto include a certificate of servicewill be disregarded by the
Court.

DefendantisORDERED totimely filean appropriate responsive pleading to the complaint,
and shall not waive filing areply pursuant to 42 U.S.C. 8 1997¢(Q).

Pursuant to L ocal Ruleof the United States District Court for the Southern District of 11linois
72.1(a)(2), this cause is REFERRED to a United States Magistrate Judge for further pre-trial
proceedings.

Further, this entire matter is hereby REFERRED to a United States Magistrate Judge for

disposition, ascontemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636(c), should all the parties
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consent to such areferral.

Plaintiff isSADVISED of hiscontinuing obligation to keep the Clerk informed of any change
in hiswhereabouts during the pendency of thisaction. Thisnotification shall bedoneinwriting and
not later than seven (7) days after atransfer or other change in address occurs. Failure to provide
such notice as directed will result in dismissal of thisaction. See FED. R. Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: 03/23/10

s & Prawich WMhunply

G. PATRICK MURPHY
United States District Judge
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