
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROBERT CHENCINSKI, JR., #B75443,

Plaintiff,

vs.

WEXFORD U.R., DR. ALFONSO DAVID,
and GINA SHAFFER,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

  Case No.  09–cv–658–SCW

MEMORANDUM AND ORDER

WILLIAMS, Magistrate Judge:

I.   Introduction

    Before the Court is a motion for summary judgement filed by Defendants Dr. 

Alfonso David, Gina Shafer, and Wexford Health Services, Inc. (Docs. 100 & 101). Specifically,

Defendants contend that they are entitled to summary judgment on Plaintiff’s claims of deliberate

indifference against them because Plaintiff did not suffer from a serious medical condition and none

of the Defendants acted with deliberate indifference.  Plaintiff has filed a Response to Defendant’s

motion (Doc. 103).  Based on the following, the Court GRANTS IN PART AND DENIES IN

PART Defendants’ motion for summary judgment.

II.   Factual Background

The events which form the basis of Plaintiff’s Complaint occurred while he was

incarcerated at Shawnee Correctional Center.  Plaintiff was incarcerated at Shawnee from January 2008

to sometime in 2011.  After being sent to Shawnee, Plaintiff complained to the nurse on February 11,

2008 that he was having issues with his left eye (Doc. 101 Ex. 1 at p. 17).  Plaintiff was referred to an
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outside doctor, Dr. Fix, and met with Dr. Fix on May 22, 2008 (Id.).  At that time, Dr. Fix diagnosed

Plaintiff with blepharospasm and recommended that he be referred to outside care for botox injections

(Id. at pp. 17-18).  

Blepharospasm is an eye condition which is manifested in “uncontrollable, forcible

closure of the eyelids.”  (Doc. 103 Ex. 1 at ¶ 4).   A severe form of the condition can cause the eyelid

to forcibly close for longer than normal, interrupting vision and, as the condition progresses, can leave

the eyelid shut and eyebrow pulled down (Id. at ¶¶ 5-6).  According to Dr. Umana, a board certified

ophthalmologist who ultimately provided Plaintiff with his botox treatment and with whom Dr. David

consulted, botox injections are the most effective form of treatment for blepharospasm and the use of

seizure medicine such as Depakote and Klonopin (or Clonopin) are not effective treatments (Id. at ¶¶

7-9).  Botox injections are required every three to four months and a course of injections can cause

continued relief (Id. at ¶10).  Without such injections,  a patient suffering from the condition would have

increasing problems keeping his eye open and seeing out of the affected eye, and ultimately the

condition would affect a patient’s every day life (Id. at ¶¶ 11-12).  

After Dr. Fix made his recommendation, Dr. Alfonso David, the medical director at

Shawnee Correctional Center and a Defendant in this case, reviewed Dr. Fix’s diagnosis and

recommended treatment and ultimately denied the proposed treatment (Doc. 101 Ex. 1 at p. 18).  Dr.

David indicates that he denied the botox treatment because it was merely cosmetic and would not be

a permanent treatment for Plaintiff’s condition.

Dr. David did not see Plaintiff in person until June 2, 2008, at which time he denied

Plaintiff botox treatment (Id. at p. 19-20).  Dr. David then had a follow-up appointment with Plaintiff

on July 1, 2008 at which time he referred Plaintiff again to Dr. Fix.  At the July 1 visit, Dr. David also

reviewed Plaintiff’s history and discovered that Plaintiff had previously been treated by a neurologist
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at the Cook County Hospital who had recommended botox injections for Plaintiff (Id. at pp. 21, 52). 

Plaintiff saw Dr. Fix again on July 13, 2008 and again Dr. Fix recommended botox injections as

treatment for his blepharospasm (Id. at p. 22).  Dr. David again denied the recommended treatment

Dr. David next saw Plaintiff on October 13, 2008.  At that visit, Dr. David noted that

Plaintiff suffered from “left heavy facial spasm” (Id. at p. 23).  He also received Plaintiff’s file from Cook

County and noted that the neurologist had recommended botox injections to treat Plaintiff (Id.).  In

response to Dr. David’s meeting with Plaintiff, he recommended Plaintiff to an outside neurologist  and

on October 30, 2008 Plaintiff met with Dr. Alam (Id.; Doc. 103 Ex. 5-2 at p. 2).  Dr. Alam

recommended that Plaintiff be treated with Depakote and, if that did not work, Dr. Alam recommended

the consideration of botox injections (Id. at pp. 22-23; Doc. 103 Ex. 5-2 at pp. 3-4).  

Dr. David approved the treatment with Depakote, an anti-seizure medication, and

prescribed the medicine for Plaintiff’s blephasospasm (Id. at p. 24).  Dr. David indicated that such

recommendations from an outside specialist, are just that, a recommendation, which Dr. David can

either agree with and prescribe the proposed treatment or not prescribe (Id. at pp. 26-27).  However,

Dr. David noted that if the treatment was unusual, he would have to not only approve the treatment

but seek approval from the Wexford Collegial Review (Id. at pp. 26-28).  Plaintiff was prescribed

Depakote and on either November 2 or 3 of 2008, Dr. David noted that Plaintiff complained the

Depakote was not working, even though Dr. David stated that Plaintiff could not have been taking the

medicine for more than one day at that time (Id. at p. 30).  Dr. David also scheduled a CT scan and

EEG for Plaintiff, based on Dr. Alam’s recommendation, which came back normal (Id. at pp. 30, 56). 

Plaintiff followed up with Dr. Alam on December 11, 2008 regarding those tests (Id.).  Dr. Alam

recommended that Plaintiff be referred to Dr. Umana for botox injections (Id. at p. 31; Doc. 103 Ex.

5-2 at p. 5).
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After visiting with Dr. Alam, Plaintiff again saw Dr. David on December 17, 2008 (Id.). 

Dr. David reviewed Dr. Alam’s recommendations and informed Plaintiff that he would seek approval

from Wexford for botox treatments as Dr. Alam suggested (Id.).   Plaintiff points out that even though

Dr. Alam recommended botox, Dr. David continued to try to prescribe Depakote after Plaintiff saw

Dr. Alam and that is when Plaintiff started refusing to take Depakote (Doc. 103 Ex. 5-2 at p. 5).  Dr.

David noted that he would seek approval for botox from the Collegial Review (Doc. 101 Ex. 1 at pp.

31-32).  

The Wexford Collegial Review, or specifically Dr. Dennis Larson, denied the treatment,

determining that the risk of injecting toxins outweighed any temporary reduction in symptoms (Id. at

pp. 32-35).  However, while Dr. David noted in his December 17, 2008 visit with Plaintiff that he would

recommend botox treatment, he admitted in his deposition that he believed the use of botox was

temporary and cosmetic and he believed that Plaintiff did not need botox (Id. at pp. 35-36, 61).   He1

admitted that he agreed with Dr. Larson’s decision to deny Plaintiff botox treatment (Id. at p. 63).  Dr.

David included in his consideration to the Collegial Review that Plaintiff rarely presented with

symptoms when Dr. David saw him and that Plaintiff admitted the spasms were only occasional and

not constant (Id. at p. 64).  Plaintiff again saw Dr. David on January 19, 2009, and he informed Dr.

David that he would not take Depakote any longer as Dr. Alam had told him it was not working (Doc.

103 Ex. 5-2 at p. 7). 

Plaintiff did not complain again of his eye problems until September 22, 2010 when he

  Dr. David stated that while he personally did not believe botox would be beneficial for1

Plaintiff, he was willing to and actually did recommend the use of botox as treatment for Plaintiff’s
condition to Wexford.
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complained of suffering from depth perception issues (Doc. 101 Ex. 1 at p. 40).   Dr. David noted that2

Plaintiff had been admitted to the infirmary for other reasons during the time period between January

2009 to September 2010, but did not complain about eye problems on those occasions (Id. at pp. 65-66). 

Plaintiff indicates that he can only put in sick call for one condition and he felt that Dr. David knew

what was wrong with his eye, so there was no reason to continue complaining about his condition when

he had gone through all the procedures for dealing with his eye problem, including visiting the doctor

and filing grievances (Doc. 103 Ex. 5-2 at pp. 14-15).   

Plaintiff was referred to optometrist Dr. Brush on October 12, 2010 and Dr. Brush

prescribed glasses for Plaintiff and recommended Clonopin, a medication used to treat seizures and

psychiatric conditions,  for Plaintiff’s condition but noted that botox should be used if the prescription

did not resolve the issue (Doc. 101 Ex. 1 at pp. 40-41, 68).  Dr. David also consulted with Dr. Umana

about Plaintiff’s depth perception problems and was informed that blepharospasm did not cause depth

perception problems (Id. at pp. 67-68).  Plaintiff agreed to try the Clonopin (Doc. 103 Ex. 5-3 at pp. 3-

4).  On December 27, 2010, Plaintiff again saw Dr. David and noted that the Clonopin was not helping

his condition (Doc. 101 Ex. 1 at p. 41).  Based upon this visit,  Dr. David completed a summary of

Plaintiff’s treatment, completed on December 29, 2010, noting both Dr. Fix’s and Dr. Alam’s

recommendation for botox (Id. at p. 38).   This time Dr. David recommended the use of botox as

treatment because the other medications were not remedying the condition (Id. at pp. 44-45).  Dr. David

noted that he did not believe the treatment of blepharospasm with drugs such as Clonopin or Depokote

  Plaintiff notes that he had written a grievance because he was on the top bunk in his cell2

and the cell lacked a ladder for him to reach the top bunk.  Plaintiff had hit his elbow and was sent
to the doctor.  Plaintiff didn’t recall saying he suffered from depth perception issues but did inform
Dr. David that he was continuing to have trouble with his eye (Doc. 103 Ex. 5-3 at pp.1-2).  Plaintiff
believes he was probably having an issue with depth perception but didn’t really understand the
proper terminology as he just knew he was having trouble with his twitching eye (id.).  
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were short term solutions, as some patients due respond to prescription treatment, but he admitted that

the medications would not cure the twitching (Id. at pp. 49-50).  He admitted that the drugs would not

cure the underlying condition, but also noted that botox wouldn’t cure the underling condition either

(Id. at p. 50).  Dr. David also maintains that in all of the times he saw Plaintiff, Plaintiff never

complained of pain, double vision, depth perception problems, blurred vision, headaches, or problems

with accessing the facilities, work, or education (Id. at pp. 50 -61).  Plaintiff insists he informed Dr.

David of problems brushing his teeth, reading, and writing, although he admits he never complained

about double vision, blurred vision, headaches, or other problems associated with his eye (Doc. 103 Ex.

5-3 at p. 2).  

The report prepared by Dr. David was again submitted to the Wexford Collegial Review,

but this time to Dr. Rod Agrawal (Doc. 101 Ex. 1 at p. 42). The treatment was approved and Plaintiff

received botox injections on February 7, 2011 and then again on May 25, 2011 (Id. at p. 37).  Plaintiff

met with Dr. Brush two weeks after the treatment and noted that Plaintiff’s vision was now 80 to 85

percent because the spasms were not occurring as much (Doc. 103 Ex. 5-3 at p. 8).  After his treatment,

Plaintiff was transferred the another prison.      

Plaintiff’s Complaint also alleges that Nurse Gina Shaffer, the Director of Nursing at 

Shawnee, was also deliberately indifferent to Plaintiff’s eye condition.  Nurse Shaffer implemented

policies and procedures on how the nurses in the prison operated (Doc. 101 Ex. 2 at pp. 11-12).  Nurse

Shaffer, in her role as Director of Nursing, did not provide direct care to inmates nor did she treat

Plaintiff in any manner (Id. at pp. 16-18).  Instead, for her role in this case, Nurse Shaffer responded

orally and in writing to a counselor reviewing one of Plaintiff’s grievances regarding his eye which had

been delivered to her (Id. at pp. 21-22).  Nurse Shaffer noted in her response that upon review of

Plaintiff’s charts, “continue conservative management means to continue treatment that presents a
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decreased risk of complications.  Information provided states concerns for risks of infection of toxins

outweighs the temporary reduction of symptoms.”  This information came directly from Plaintiff’s chart

according to Shaffer (Id. at pp. 24-25).  Nurse Shaffer never met with or evaluated Plaintiff, but rather

just read his medical files in order to answer the grievance.  

III.   Summary Judgment Standard

Under FEDERAL RULE OF CIVIL PROCEDURE 56©, summary judgment is proper 

only if the moving party can demonstrate “that there is no genuine issue as to any material fact and that

the moving party is entitled to judgment as a matter of law.”  Ce lo te x Co rp . v . Catre tt, 477 U.S. 317,

322 (1986).  Se e  als o  Ru ff in -Th o m p kin s  v . Exp e rian  In fo rm atio n  So lu tio n s , In c ., 422 F.3d 603,

607 (7th Cir. 2005).  The burden is upon the moving party to establish that no material facts are in

genuine dispute; any doubt as to the existence of a genuine issue must be resolved against the moving

party.  Ad ic ke s  v . S.H. Kre s s  & Co ., 398 U.S. 144, 160 (1970).  Se e  als o  Law re n c e  v . Ke n o s h a

Co un ty , 391 F.3d 837, 841 (7th Cir. 2004).  A fact is material if it is outcome determinative under

applicable law.  An d e rs o n  v . Lib e rty  Lo b b y , In c ., 477 U.S. 242, 248 (1986); Ballan c e  v . City  o f

Sp rin g f ie ld , I llin o is  Po lic e  De p artm e n t, 424 F.3d 614, 616 (7th Cir. 2005); Ho tte n ro th  v . Villag e

o f  Slin g e r, 388 F.3d 1015, 1027 (7th Cir. 2004).  Even if the facts are not in dispute, summary

judgment is inappropriate when the information before the court reveals that “alternate inferences can

be drawn from the available evidence.”  Sp ie g la v . Hu ll, 371 F.3d 928, 935 (7th Cir. 2004).  Se e  als o

And e re r v . Jo n e s , 385 F.3d 1043, 1064 (7th Cir. 2004).     

The inquiry performed is the threshold inquiry of determining whether there is the need

for a trial, whether, in other words, there are any genuine factual issues that properly can be resolved

only by a finder of fact because they may reasonably be resolved in favor of either party.

[T]his standard mirrors the standard for a directed verdict under FEDERAL RULE OF

CIVIL PROCEDURE 50(a), which is that the trial judge must direct a verdict if, under
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the governing law, there can be but one reasonable conclusion as to the verdict. 

And e rs o n  v . Lib e rty  Lo b b y , In c ., 477 U.S. 242, 250 (1986).  Se e  als o  Ce lo te x Co rp o ratio n  v .

Catre tt, 477 U.S. 317, 322-23 (1986); Pac km an  v . Ch ic ag o  Trib u n e  Co ., 267 F.3d 628, 637 (7th Cir.

2001); Sy b ro n  Tran s itio n  Co rp o ratio n  v . Se c u rity  In s u ran c e  Co m p an y  o f  Hartfo rd , 107 F.3d 1250,

1255 (7th Cir. 1997).

A showing of a mere factual disagreement between the parties is insufficient, the factual 

issue must be “material,” meaning that the issue must be one affecting the outcome of the suit.  Se e

Ou tlaw  v . Ne w kirk, 259 F.3d 833, 837 (7th Cir. 2001).  A moving party is entitled to judgment as a

matter of law where the non-moving party “has failed to make a sufficient showing on an essential

element of her case with respect to which she has the burden of proof.”  Ce lo te x, 477 U.S. at 323. 

“[A] complete failure of proof concerning an essential element of the nonmoving party’s case necessarily

renders all other facts immaterial.”  Id .

IV.   Analysis

Defendants David, Shaffer, and Wexford Health argue that they are entitled to summary

judgment on Plaintiff’s deliberate indifference claim against them because Plaintiff did not suffer from

a serious medical condition and because Plaintiff has not shown that Defendants were deliberately

indifferent to Plaintiff’s eye problems.  The Supreme Court has declared that a prison official’s

“deliberate indifference to serious medical needs of prisoners constitutes the ‘unnecessary and wanton

infliction of pain,’ proscribed by the Eighth Amendment.”  Es te lle  v . Gam b le , 429 U.S. 97, 104 (1976)

(quoting Gre g g  v . Ge o rg ia, 428 U.S. 153, 173 (1976)).  In order to prevail on such a claim, a plaintiff

must first show that his condition was “objectively, sufficiently serious” and that the “prison officials

acted with a sufficiently culpable state of mind.”  Gre e n o  v . Dale y , 414 F.3d 645, 652-53 (7th Cir.

2005) (citations and quotation marks omitted).  The following circumstances could constitute a

Page 8 of  16



serious medical need: “The existence of an injury that a reasonable doctor or patient would find

important and worthy of comment or treatment; the presence of a medical condition that significantly

affects an individual’s daily activities; or the existence of chronic and substantial pain.”  Hay e s  v .

Sn y d e r, 546 F.3d 516, 522-23 (7th Cir. 2008) (quoting Gu te irre z v . Pe te rs , 111 F.3d 1364, 1373 (7th

Cir. 1997)).  Se e  als o  Fo e lke r v . Ou tag am ie  Co un ty , 394 F.3d 510, 512-13 (7th Cir. 2005) (“A

serious medical need is one that has been diagnosed by a physician as mandating treatment or

one that is so obvious that even a lay person would easily recognize the necessity for a doctor’s

attention.”).

The second prong of the deliberate indifference analysis requires that a  prisoner show

that prison officials acted with a sufficiently culpable state of mind, namely, deliberate indifference. 

“Deliberate indifference to serious medical needs of prisoners constitutes the ‘unnecessary and wanton

infliction of pain.’”  Es te lle  v. Gamble, 429 U.S. 97, 104 (1976) (quoting Gre g g  v . Ge o rg ia, 428 U.S.

153, 173 (1976).  “The infliction of suffering on prisoners can be found to violate the Eighth

Amendment only if that infliction is either deliberate, or reckless in the criminal law sense.” 

Duc kw o rth  v . Franze n , 780 F.2d 645, 652-53 (7th Cir. 1985).  Negligence, gross negligence, or even

“recklessness” as that term is used in tort cases, is not enough.  Id . at 653; Sh o c kle y  v . Jo n e s , 823 F.2d

1068, 1072 (7th Cir. 1987).  Put another way, the Plaintiff must demonstrate that the officials were

“aware of facts from which the inference could be drawn that a substantial risk of serious harm

exists”and that the officials actually drew that inference.  Gre e n o , 414 F.3d at 653.  “Whether a prison

official had the requisite knowledge of a substantial risk is a question of fact subject to demonstration

in the usual ways, including inference from circumstantial evidence,... and a fact finder may conclude

that a prison official knew of a substantial risk from the very fact that the risk was obvious.”  Farm e r

v . B re n nan , 511 U.S. 825, 842 (1994) (citations omitted).  A plaintiff does not have to prove that his
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complaints of pain were “literally ignored,” but only that “the defendants’ responses to it were so plainly

inappropriate as to permit the inference that the defendants intentionally or recklessly disregarded his

needs.”  Hay e s  v . Sn y d e r, 546 F.3d 516, 524 (7th Cir. 2008) (quoting Sh e rro d  v . Lin g le , 223 F.3d

605, 611 (7th Cir. 2000)).  The Seventh Circuit has noted that the standard is “a high hurdle..because

it requires a ‘showing as something approaching a total unconcern for the prisoner’s welfare in the face

of serious risks.’” Ro as rio  v . B raw n , 670 F.3d 821-22 (7th Cir. 2012) (Co llin s  v . Se e m an , 462 F.3d

757, 762 (7th Cir. 2006)).  “Even if the defendant recognizes the substantial risk, he is free from liability

if he ‘responded reasonably to the risk, even if the harm ultimately was not averted.’” Gay to n  v .

Mc Co y , 593 F.3d 610, 620 (7th Cir. 2010) (quoting Farm e r, 511 U.S. at 843).   

A. Serious Medical Condition

Defendants argue that they are entitled to summary judgment because Plaintiff did not

suffer from am objectively serious medical condition.  Specifically, Defendants point to the fact that

Plaintiff never complained of problems such as pain, headaches, blurred or double vision, or depth

perception issues, nor did he complaint about his eye twitches affecting his ability to perform jobs or

interfere with his daily life, to show that his condition was not serious enough that, if left untreated, the

condition would cause him pain and suffering.  An objectively serious medical condition is “‘one that

has been diagnosed by a physician as mandating treatment or one that is so obvious that even a lay

person would easily recognize the necessity for a doctor’s attention.’”  Jo h n s o n  v . Sn y d e r, 444 F.3d

579, 584-85 (7th Cir. 2006) (citing Ze n tm y e r v . Ke nd all Co un ty , 220 F.3d 805, 810 (7th Cir. 2000));

Oritz v . We b s te r, 655 F.3d 731, 734 (7th Cir. 2011) (citing Ro e  v . Ely e a, 631 F.3d 843, 857 (7th Cir.

2011)).  The medical condition need not be life threatening but is a condition, that if left untreated,

could result in further significant injury or pain.  Re e d  v . Mc Brid e , 178 F.3d 849, 852 (7th Cir. 1999). 

Here, Plaintiff has offered ample evidence that blepharospasm is a serious medical
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condition.  Plaintiff has offered an affidavit from Dr. Umana, an ophthalmologist with whom Dr. David

has indicated he consulted with and who also treated Plaintiff with two rounds of botox injections in

2011.  Dr. Umana stated that blepharospasm is a serious, chronic medical condition which involves a

muscle contraction in the eyelid which results in uncontrollable and forcible closure of the eyelid.  This

closure lasts longer than a typical blink and causes interruption in eye sight.  If left untreated, the spasms

can increase in frequency and severity, ultimately resulting in the spasm being unremitted, causing the

eyelid to stay shut and the eyebrow to be pulled down.  Dr. Umana stated that if left untreated, Plaintiff

would continue to suffer from the condition, causing him to have problems seeing out of his left eye,

the one affected by the spasms.  Plaintiff also testified in his deposition that he has experienced some

difficulties in his everyday life due to the condition.  He testified that the spasms were constant and that

he has been unable to perform certain jobs because of his condition and it has interfered with his

studies, requiring him to take breaks from reading during class.  Plaintiff also stated that he has had

trouble brushing his teeth because the spasms cause the left side of his mouth to tighten up.  Clearly,

Plaintiff has offered enough evidence that he suffers from a serious medical condition which interferes

with his daily activities and which, if left untreated, could result in further injury.  Thus, the Court finds

that Plaintiff has offered enough evidence to survive summary judgment on this issue.

B. Dr. Alfonso David

Defendant David argues that even if Plaintiff suffered from a serious medical condition,

he is entitled to summary judgment because he was not deliberately indifferent to Plaintiff’s condition. 

Defendant David points out that Plaintiff did receive medical care from him and he did treat Plaintiff

for his blepharospasm, but Plaintiff just did not agree with that treatment.  While Plaintiff wanted botox,

Defendant David believed that a more conservative course of treatment was necessary, thus resulting

in a mere disagreement of treatment that did not rise to the level of deliberate indifference.  
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However, while Dr. David argues that he was not deliberately indifferent because he

chose a more conservative course of treatment after weighing the benefits and side-effects of botox

treatment, Plaintiff argues that Dr. David was deliberately indifferent because he continued to deny

Plaintiff botox.  Plaintiff points out that Dr. David continued to deny him botox treatment even after

numerous doctors recommended the treatment.  Plaintiff twice saw Dr. Fix and on both occasions he

recommended botox to treat Plaintiff’s blepharospasm, but Dr. David denied the proposed treatment

as he believed it was cosmetic and would not be a permanent treatment for Plaintiff’s condition. 

However, Dr. Umana has stated that botox injections are actually the most effective means of treating

blepharospasm and can provide continued, not just temporary, relief.  

Dr. David continued to deny Plaintiff botox even after discovering that a neurologist

who had previously treated Plaintiff at the Cook County Hospital recommended botox injections. 

Plaintiff then saw a neurologist, Dr. Alam, who recommended a prescription of Depakote but also

recommended botox if the Depakote was ineffective.  Plaintiff testified that even after Dr. Alam

determined the Depakote was ineffective, Dr. David still tried to keep him on Depakote rather than give

him the botox injections.  While Dr. David ultimately did seek approval for botox injections from the

Collegial Review in December 2008, Dr. David admitted that he believed Plaintiff did not need botox

and agreed with the Collegial Review’s decision to deny the treatment.  

Here, there appears to be an issue of fact as to whether Dr. David was deliberately

indifferent for refusing to treat Plaintiff with botox.  While Dr. David points to facts that suggest his

course of treatment was correct and the conservative course of treatment based on his own professional

decision, Plaintiff points to facts that suggest Dr. David continued to ignore the proper course of

treatment even when informed on numerous occasions, by numerous specialists, that botox should be

given to Plaintiff.  The Court finds this to be a close issue.  While a jury could certainly find that this was
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just a difference of opinion on the course of treatment, taking all the facts in the light most favorable

to the Plaintiff, a jury could also find that Dr. David’s response was so inappropriate that it constituted

an  intentional and reckless disregard for Plaintiff’s need for botox.  In any event, there is enough

contradictory evidence to survive summary judgment and proceed to trial.  Thus, the Court DENIES

Dr. David’s motion for summary judgment.  

C. Gina Shaffer

Defendant Shaffer also maintains that she is entitled to summary judgment on Plaintiff’s

deliberate indifference claims because she did not treat Plaintiff or have any hand in his treatment. 

Defendant Shaffer was the Director of Nurses at Shawnee Correctional Center while Plaintiff was

housed there.  As the Director of Nurses, Defendant Shaffer was in charge of all aspects of the health

facility and made decisions on the daily operation of the health unit in order that the facility ran

smoothly.  For instance, she made policy and procedures for how medical charts were kept and how

discharging was planned.  She did respond to grievances by reviewing inmate’s medical charts and

noting doctor’s orders.   However, she did not provide direct care to inmates or saw inmates for health

concerns. 

Plaintiff argues that Defendant Shaffer was deliberately indifferent because she simply

responded to Plaintiff’s grievance and did not change his course of treatment.  Defendant Shaffer was

the Director of Nurses and oversaw all aspects of the health facility’s day to day operations.  She did

not treat patients.  A person can not be held liable under 42 U.S.C. § 1983 for respondeat superior. 

Gay to n  v . Mc Co y , 593 F.3d 610, 622 (7th Cir. 2010) (citing Ho rw itz v . Bd . o f  Ed u c . o f  Avo c a Sc h .

Dis t. No . 37, 260 F.3d 602, 619-20 (7th Cir. 2001)).  In other words, there is no such thing as

“supervisory liability” under § 1983.  Se e  Vinn in g -El v . Evan s , 657 F.3d 591, 592 (7th Cir. 2011). 

Instead, an individual can only be held liable for his or her own personal actions and their own
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knowledge, and they are not liable for the knowledge or action of those individuals whom they

supervise.  Id .; Bu rks  v . Rae m is c h , 555 F.3d 592, 594 (7th Cir. 2009).   There is nothing in the record

that suggests that Defendant Shaffer was personally involved in Plaintiff’s care.  In fact, she did not have

any involvement with patients, or Plaintiff in particular, other than to respond to grievances by

reviewing the medical charts and noting the treatment plan.  She did not treat inmates or provide any

sort of care to patients.  Instead, it appears that Defendant Shaffer was in charge of administrative

procedures and the nurses, and did not have any personal involvement in Plaintiff’s care or course of

treatment.  

While Plaintiff cites to the case Mc Cu e  v . Ald rid g e , 2007 WL 2570380, * 17, No. 3:05-

cv-554-DRH (S.D. Ill. Sept. 4, 2007), to support his position that Defendant Shaffer can be held liable

for deliberate indifference, in that case the plaintiff had alleged that a nurse, who was also a prison

administrator, had specifically ordered that the inmate not be allowed to see the doctor for his injury. 

In this case, Defendant Shaffer had no such involvement in Plaintiff’s health care.  There is no

indication that Defendant Shaffer denied Plaintiff treatment, was the gate-keeper in any fashion

preventing him from getting medical treatment, or was involved in any way in the course of treatment

prescribed for Plaintiff.  Thus, the Court FINDS that there is no evidence that Defendant Shaffer was

deliberately indifferent and, thus, she is entitled to summary judgment.  

D. Wexford Health Services, Inc.

Defendant Wexford also argues that it is entitled to summary judgment because it did

not have a policy or practice that caused a constitutional deprivation.  Wexford can be held liable for

deliberate indifference to Plaintiff’s medical care only if it maintained a policy or custom that violated

Plaintiff’s rights.  Se e  Min ix v . Canare c c i, 597 F.3d 824, 832 (7th Cir. 2010) (corporations that

contract with prison and jail facilities to provide medical care are treated as municipalities for
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purposes of § 1983); Es tate  o f  No vac k e x re l. Tu rb in  v . Co un ty  o f  Wo o d , 226 F.3d 525, 530 (7th

Cir. 2000) (“municipality may be liable for harm to persons incarcerated under its authority ‘if

it maintains a policy that sanctions the maintenance of prison conditions that infringe upon the

constitutional rights of prisoners.’”).  Such a policy or practice “must be the ‘direct cause’ or ‘moving

force’ behind the constitutional violation.” Min ix, 597 F.3d at 832.  In other words, the corporation

can be held liable when the implementation of the policy or custom inflicts an injury on the plaintiff. 

Wo o d w ard  v . Co rre c tio n al Me d ic al Se rv ic e s  o f  I llin o is , In c ., 368 F.3d 917, 927 (7th Cir. 2004). 

Plaintiff can show that the policy or practice was the direct cause by showing that the

policy itself violates the constitution.  Min ix, 597 F.3d at 832.   Further, if a plaintiff can’t point to an

unconstitutional policy, the plaintiff also can show that the corporation was deliberately indifferent by

showing “‘a series of bad acts’ creating an inference that...officials were aware of and condoned the

misconduct of their employees.”  Id . (citing No vac k, 226 F.3d at 531); Wo o d w ard , 368 F.3d at 927. 

A corporation, however, can not be held liable under a theory of respondeat superior and thus can not

be held liable for the actions of its employees.  Wo o d w ard , 368 F.3d at 927.

Here, Plaintiff has failed to point to any policy or custom of Wexford’s that he argues

is unconstitutional.  Plaintiff points out that under Wexford Prison Operations Policies and Procedures,

Wexford’s medical staff is to ensure timely and efficient response’s to inmate medical needs (Doc. 103

Ex. 2).  Further, non-emergency requests by inmates, under the policy, are to be “triaged” by qualified

health care staff within 24 hours and any acute or chronic medical conditions are to be noted and

continuation of treatment is to be provided (Id.).    While Plaintiff has offered several policies of

Wexford, he has failed to show how any of the medical staff involved in his treatment acted pursuant

to a policy or widespread custom of Wexford’s which caused Plaintiff’s injuries.  In fact, none of the

policies Plaintiff points to appear to be the cause of Plaintiff’s injuries, nor are they unconstitutional. 
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The policies, instead, direct that an inmate is to get adequate and timely care from the medical staff.  

None of these policies, directing timely medical care, could be the cause of Plaintiff’s injuries.

Nor has Plaintiff pointed to any evidence that Wexford was aware of or acquiesced in

any wrongful conduct by the medical staff.  While Plaintiff points out that Wexford’s review board

denied Plaintiff botox treatments, the evidence reveals that the Collegial Review board actually consisted

of only one doctor who would review the medical staff’s request and would approve or deny the

proposed treatment.  This was done by another doctor working at another Wexford facility.  There is

no evidence that Wexford itself participated in the decision making process or approved of the course

of treatment used.  Thus, as Plaintiff has not pointed to any evidence which would create an issue of

material fact that a practice or policy of Wexford cause Plaintiff’s injuries, nor is there any evidence that

Wexford encouraged or acquiesced in Plaintiff’s treatment, the Court finds that Wexford is entitled to

summary judgment on Plaintiff’s deliberate indifference claim.

V.   Conclusion

The Court, therefore, GRANTS IN PART AND DENIES IN PART Defendants’

motion for summary judgment on Plaintiff’s claim against them for deliberate indifference.   Specifically,

the Court GRANTS summary judgment as to Wexford and Nurse Gina Shaffer.  However, the Court

DENIES summary judgment as to Dr. Alfonso David.  Thus, the only claim which remains for trial

is Plaintiff’s claim against Dr. David for deliberate indifference.  

IT IS SO ORDERED.

DATED: June 28, 2012.

/s/Stephen C. Williams         
STEPHEN C. WILLIAMS
United States Magistrate Judge
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