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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

THOMAS “TOM” KUNA ,
Plaintiff ,

V. No. 09:V-1049WDS
ILLINOIS STATE BOARD OF ELEC -
TIONS, STATE OF ILLINOIS,
RAYMOND TRUE, JERSEY COMMU -
NITY UNIT SCHOOL DISTRICT #100,
SHOP N SAVE WAREHOUSE FOODS,
INC., WAL -MART STORES, INC., and
SINCLAIR FOOD MARTS, INC.,

e T TN O e O N e e

Defendants

ORDER

STIEHL, District Judge:

Before the Court is plaintiff Thomas Kuna’s pro se motion for reconsideration
the Court’s Memorandum and Order dismissing his complaint (DocDéggndants Je
sey Community School District #100 (“School District”), Shop N’ Save Warehouse ,Foods
Inc., WatMart Stores, Inc., and Sinclair Food South, Inc. have each responded (Docs. 77,
78, 79, 82), and plaintiff has replied (Doc. 8B)is lawsuit arose after plaintiff's unsu
cessful attempt to become lllinois’ Republican nominee for the United Statete$e
February 2010. In its last order (Doc. 75), the Cdismissed plaintiff's claims against the
State of llinois and the lllinois State Board of Elections with prejudacgecisiorplaintiff
does not contest in his current motion. Rather, he iscomtesing the disnissal ofthe
School DistrictShop N’ SaveWal-Mart Stores, and Sinclair Food Soulthese defed-
antsrefused to let plaintiff circulate his nomination petitions or post campaign matarials
public gatherings on their property. And plaintiff particularly objects that waayd not

allow him to do these things at their public entrances and &Xamstiff claims the defed-
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ants violated his constitutional rights under the First Amendment to free spebah
sembly and under Article 1V, § 4 to a republican form of government.

Plaintiff calls hismotiona“motionfor reconsiderationdf the dismissal of his
complaint and closing the caséhe nature of the motion, though, mustbalyzed e-
cording to its substance, not its lal@briecht v. Raemisch, 517 F.3d 489, 493 (7th Cir.
2008);Borrero v. City of Chicago, 456 F.3d 698, 701-02 (7th Cir. 2006helsubstance of
plaintiff's motionlies inalleged errors of law, which is a basis for a motmalter or
amend judgment under Federal Rule of Civil Procedure 584ePbriecht, 517 F.3d at
493-94 Seng-Tiong Ho v. Taflove, 648 F.3d 489, 495 n.5 (7th Cir. 2011). However, in this
caseaftertheorderdismissing plaintiff's caseas enteredudgment was nantered See
Fed. R. Civ. P. 5®). Even though judgment was not entered, the Court will construe
plaintiff's motion, based on its substance, as a motion to alter or amend judgment under
Rule 59(e). As it turns out, judgment should not have been entered anyway because d
fendant Raymond True was still in this caSse Fed. R. Civ. P. 54(b) (“[W]hen multiple
parties are involved, the court may direct entry of final judgment as to ... fewealtha
claims or parties only if the court expressly determines that there is negasnrfor d-
lay.”). The Court will reurn to defendantrue shot.

Rule59(e) permits a court tlter or amaed a judgment if the moving parteman-
strates a manifestrer of law or fact or presents newly discovered evideriero v. Shell
Oil Co., 91 F.3d 872, 876 (7th Cir. 1996jeyde v. Pittenger, 633 F.3d 512, 521 (7th Cir.
2011);Sgsworth v. City of Aurora, 487 F.3d 506, 511-12 (7th Cir. 200Fhe motion
must“clearly establish’its grounds for reliefHarrington v. City of Chi., 433 F.3d 542,

546 (7th Cir. 2006). It cannot be used “to upa@arty’sjown procedural failures, and it
certainly does not allow a party to introduce new eviden@slvance arguments that could
and should have been presented to the district court prior to the judgMertd, 91 F.3d

at876;Sgsworth, 487 F.3d at 512 B Credit Corp. v. Resolution Trust Corp., 49 F.3d



1263, 1267 (7th Cir. 1995).

Plaintiff first objects to the Court’s finding that his claiagginst th&school Ds-
trict were moot. He says the Court should not have inferred plaintiff would not run for pub-
lic office again;if that were true, hevould not have gone to the trouble of this lawsuit.
Whenhe filed his motion for reconsideration, he was runningffice again (fortUnited
States Congress the13th Congressional District of lllingisThushe argues hislaims
were capablefaepetition yet evadg review, which is an exception to the mootness-do
trine. He believes another exception apphasswvell that the issudse presented were of
“substantial public interestZee People ex rel. Wallacev. Labrenz, 104 N.E.2d 769, 772
(Il. 1952). The Court does not find that its mootnéssision was a manifest error of law.
And, aside from mootness grounds, the Court held that plaintiff's claims againshtia Sc
District failed anywaybecause thechool property at issiweasnota designated public fo-
rum and, even if it wre the SchooDistrict’s restrictions were content neutral.

Plaintiff next asks the Court to interpret 10 ILCS-2®1(b), the lllinois statute
which the School Districtasserts immong the reasons it canradiow plaintiff to gather
signature®n school property. As discussed above, however, the Court held théffigain
claims against the School Distrigere moot and that they failed for other reasons as well.
The Courttherefore declines to give aalvisory opinion on the statute.

Plaintiff also makes a policgrgument that the Court should distingugskhering
signatures for nomination from electioneering. Electioneering, he believes, may be poshi
ited or regulagd byowners of‘public-venue private propertylike the defendants here,
while gathering signatures ge-election activity that iSlow key” and “person to person.”
Further, f an individual is unable to gather enough signatures to be on a ballot, he will be
ignored by the media. Therefore, plaintiff claims, Article $4 of the Constitutionre-
quires owners of public-venue private property to provide access for those whthare ga

ing signatures to have their names put on a b&latntiff asks the Court either for &d



claratory judgment saying what the Constitution requires in this area injunction o
dering defendants to allow plaintiff and his agents to solicit signatures fonatom.
Plaintiff also disagrees with the Court’s interpretatiofedple v. DiGuida, 604 N.E.2d
336 (lll. 1992).

But these are all arguments tleatld and should have been presented to the Court
before. Moreover, the Court’s decisiaegarding thelefendant$§chool Disrict, Shop N’
Save, WalMart Stores, and Sinclair Food South did not involve the type of activity plain-
tiff was ergaging in.SinclairFood South and the other stores, for example, were found to
be on private property not dedicated to public use. So the type of activity involved, wheth-
er gathering signatures or electionegy is not relevant. The CouftNDS that plaintiff
has not demonstrat@edmanifest eor of law that would justifyalteration ommendmenof
the Court’s order under Rule 59(e).

Finally, in reviewing plaintiff's motion, the Court notes that defendant Raymond
True was not dismissed in the Cdsitastorder (Doc. 75). The Clerk hauhtered default
against Truevhen he failed to plead or otherwise defend (Doc. Af3¢r that, gaintiff did
not move for default judgment. Instead, he moved for True’s attorneys to showvtause
they should not be held liablerfTrue’s failure to enter an appearafec. 74). he
Court denied that motion as moot when it dismissed the other defendants. So True was not
dismissed. The Couhas reviewed the complaint again and is unable to ascertain what
claims, if anyplaintiff hadagainstTrue. The caption of theomplaint read$Raymond
True, c/o Erik Peck, at Raysa & Zimmerman, LLC, Att'ys at "dwt merely invoking
the name of a potential defendant in the capsorot sufficient to state a claim against
him. See Collinsv. Kibort, 143 F.3d 331, 334 (7th Cir. 1998nhd& complaint itselbnly
saysthat the State of lllinois and the lllinois State Board of Elections violated plaintif
immunity from objections “by giving Defendant True stengf contraryto legal authority.

Such brief mention of True does npé¢ad enough facts to state a claim to rélikat is



plausible on its face Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). Accordingly,
defendant True must lsesmissed

In conclusion, plaintiff has not demdreted a manifest error of latliat would en-
title him to analtered or ammaded judgment under Rule 59(&herefore his motionfor
reconsideration (Doc. J&s DENIED. Defendant Raymond TrueMSMISSED without
prejudice. The Clerk of Court iIDIRECTED to enter judgmenrdccordingly.

IT IS SO ORDERED.

DATED: September 262012

/s/ WILLIAM D. STIEHL
DISTRICT JUDGE




