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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
PETER POOLE II1,
Plaintiff,
VS. CIVIL NO. 09-1070-GPM

MICHAEL RANDLE, et al.,

Defendants.

N N N N N N N N N

MEMORANDUM AND ORDER

MURPHY, District Judge:

Plaintiff, an inmate at the Pinckneyville Correctional Center, brings this action for
deprivations of his constitutional rights pursuard20J.S.C. § 1983. This case is nhow before the
Court for a preliminary review of the complaint pursuant to 28 U.S.C. § 1915A, which provides:

(a) Screening.— The court shall review, before dotikg, if feasible or, in any event,

as soon as practicable after docketing, a complaint in a civil action in which a

prisoner seeks redress from a governmental entity or officer or employee of a

governmental entity.

(b) Groundsfor Dismissal.— On review, the court shadentify cognizable claims

or dismiss the complaint, or any portion of the complaint, if the complaint—

(1) is frivolous, malicious, or fails to state a claim on which relief
may be granted; or
(2) seeks monetary relief from afdedant who is immune from such
relief.

28 U.S.C. 8§ 1915A.

An action or claim is frivolous if “it lacks asrguable basis either in law or in fac&itzke
v. Williams 490 U.S. 319, 325 (1989). An action fdilsstate a claim upon which relief can be
granted if it does not plead “enough facts to stataiendb relief that is plausible on its faceBell

Atlantic Corp. v. Twombl|y590 U.S. 544, 570 (2007). A complaint is plausible on its face “when
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the plaintiff pleads factual content that allows ttourt to draw the reasonable inference that the
defendant is liable for the misconduct allegefishcroft v. Igbgl129 S. Ct. 1937, 1949 (2009).
Although the Court is obligated &cept factual allegations as true, some factual allegations may
be so sketchy or implausible that they faiptovide sufficient notice of a plaintiff's clairBrooks

v. Ross578 F.3d 574, 581 {7Cir. 2009). Additionally, Cous “should not accept as adequate
abstract recitations of the elements of a cafisetion or conclusory legal statementd.” At the
same time, however, the factual allegations pf@asecomplaint are to be liberally construed.
Rodriguez v. Plymouth Ambulance Seryvi&#7 F.3d 816, 821 {Cir. 2009).

THE COMPLAINT

Briefly, Plaintiff alleges that while he waenfined at Big Muddy Correctional Center, he
“was forced to suffer excruciatingly painful tbadistress” for two years “because [he] didn’t have
any money” to pay for his medical care. Pldiratileges that during this two-year period, he sought
but was denied care for his dental problem fronfebgants Issacs and Meyer. As a result of his
dental problems, Plaintiff states that he suffgraith and eating and sleeping disorders. It appears
that Plaintiff's tooth was extracted in or ab@itober 2009, after Plaintiff signed a “release and
money voucher” authorizing the withdrawal%#.00 from his prison inmate account.

DiSCuUsSsION

The Supreme Court has recognized that “deditesindifference to serious medical needs of
prisoners” may constitute cruel and unusual punishment under the Eighth Amenéstefie v.
Gamble 429 U.S. 97, 104 (1976yarmer v. Brennan511 U.S. 825 (1994). This encompasses a
broader range of conduct than intentional denial of necessary medical treatment, but it stops short
of “negligen[ce] in diagnosing dreating a medical condition.Estelle, 429 U.S. at 106see also

Jones v. Simek93 F.3d 485, 489 {TCir. 1999);Steele v. Chei2 F.3d 175, 178 {7Cir. 1996).
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A prisoner raising an Eighth Amendmenaioch against a prison official therefore
must satisfy two requirements. The first one is an objective standard: “[T]he
deprivation alleged must be, objectively, ‘sufficiently serioug:drmer, 511 U.S.
at—, 114 S. Ct. at 1977. Alse Court explained iRarmer, “a prison official's act

or omission must result in the denial of the minimal civilized measure of life’s
necessities.”ld. The second requirement isubgective one: “[A] prison official
must have a ‘sufficiently culpable statemind,” one that the Court has defined as
“deliberate indifference.”ld; see Hudson v. McMilligrb03 U.S. 1, 5, 112 S. Ct.
995, 998, 117 L. Ed. 2d 156 (1992) (“[T]he appropriate inquiry when an inmate
alleges that prison officials failed to attkto serious medical needs is whether the
officials exhibited ‘deliberate indifference.”Estelle v. Gamblet29 U.S. 97, 104,

97 S. Ct. 285, 291, 50 L. Ed. 2d 251 (1976) (“[D]eliberate indifference to serious
medical needs of prisoners constitutes the ‘unnecessary and wanton infliction of
pain.’”).

Vance v. Peter97 F.3d 987, 991-992 (TCir. 1996).

The Seventh Circuit’'s decisions following this standard for deliberate indifference in the
denial or delay of medical care require evideoica defendant’s actual knowledge of, or reckless
disregard for, a substantial risk of harm. The Seventh Circuit recognizes that dental care is “one
of the most important medical needs of inmate®ee Wynn v. Southwar2b1 F.3d 588, 593 (7
Cir. 2001). The Circuit also recognizes that a defendant’s inadvertent error, negligence, or even
ordinary malpractice is insufficient to rise to the level of an Eighth Amendment constitutional
violation.

Neglect of a prisoner’s health becomes a violation of the Eighth Amendment only

if the prison official named as defend@ntleliberately indifferent to the prisoner’s

health — that is, only if he ‘knows ohd disregards an excessive risk to inmate

health or safety.’

Williams v. O’Leary 55 F.3d 320, 324 {7Cir. 1995);accord Steele82 F.3d at 179 (concluding
there was insufficient evidence of doctor’s knowled§iserious medical risk or of his deliberate
indifference to that risk; emphasizing that even malpractice is not enough proofFanchen);

Miller v. Neathery 52 F.3d 634, 638-39 {(7Cir. 1995) (applyingFarmer mandate in jury

instruction).
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At the same time, courts have held that the Eighth Amendment guarantees only that inmates
receive necessary medical care, it does not guarantee fredvtzten v. DeBruyn880 F. Supp.

610, 615 (N.D. Ind. 19953ff'd, 116 F.3d 1482 {7Cir. 1997) (Eighth Amendment guarantees only
that inmates receive necessary medical calegis not guarantee free medical care). Furthermore,
courts consistently have hdltht a co-payment plan is noér seunconstitutional.See Reynolds

v. Wagner128 F.3d 166, 174 {&ir. 1997) (prisoner co-payment plan does not violate the Eighth
Amendment)Shapley v. Nevada Bd. of State Prison CommissipAé6sF.2d 404, 408 {Cir.
1985) (nothingper seunconstitutional about charging an inm&gefor every medical visit; such a
charge, by itself, did not constitudeliberate indifference undestelld; Hudgins v. DeBruyd22

F. Supp. 144, 150-52 (S.D. Ind. 1996) (prisoner co-payment plan does not violate the Eighth
Amendment). Conditioning the provision of mealicare on an inmate’s ability or willingness to
pay, however, is constitutionally problematidonmouth County Corr. Inst. Inmates v. Lanzaro
834 F.2d 326, 347 {Zir. 1987).

Applying these principles, Plaintiff's claim that Defendants Issacs and Meyer violated his
Eighth Amendment rights by denying him adequedee for his dental problem based on his
inability to pay for any portion of it survives review under § 1915A and should not be dismissed at
this time.

By contrast, Plaintiff's claims against f2adants Randle, Evans, and Wexford Health
Services (Wexford), should be dismissed purstee®i915A. “The doctrine of respondeat superior
does not apply to 8 1983 actions; thmbe held individually liable, a defendant must be ‘personally
responsible for the deprivation of a constitutional righBanville v. McCaughtry266 F.3d 724,

740 (7" Cir. 2001),quoting Chavez v. Ill. State Poli@51 F.3d 612, 651 {TCir. 2001);see also

Monell v. Department of Social Servicd86 U.S. 658 (1978Eades v. Thompsp823 F.2d 1055,
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1063 (7" Cir. 1987); Wolf-Lillie v. Sonquist699 F.2d 864, 869 {7Cir. 1983); Duncan V.
Duckworth 644 F.2d 653, 655-56 {7Cir. 1981). The instant complaint does not include any
allegations against these defendantlicating how they are individilxaliable for Plaintiff's alleged
injury. “A plaintiff cannot sta¢ a claim against a defendantibgluding the defendant’s name in
the caption.”Collins v. Kibort 143 F.3d 331, 334 {TCir. 1998). Accordingly, Plaintiff's claims
against Defendants Randle, Evans, and Wexfordld be dismissed pursuant to 8 1915A for failing
to state a claim.

SUMMARY

Plaintiff's claims against Defendants Ran@eans, and Wexford do not survive review under
8§ 1915A. Accordingly, these claims d0SMISSED with prejudice. Plaitiff is advised that the
dismissal of these claims will count as one ofthige allotted “strikes” under the provisions of 28
U.S.C. 8 1915(g). As there are no claimsently pending against them, Defendants Randle, Evans,
and Wexford ar®I SMISSED as Defendants in this action.

The Clerk of Court i®DIRECTED to prepare Form 1A (Nate of Lawsuit and Request for
Waiver of Service of Summons) and Form (MBaiver of Service of Summons) for Defendants
IssacsandMeyer. The Clerk shall forward those fosmUSM-285 forms submitted by Plaintiff,
and sufficient copies of the complaint to the United States Marshal for service.

The United States Marshalld RECTED, pursuant to Rule 4(c)(®f the Federal Rules of
Civil Procedure, to serve process on DefendiséesandM eyer in the manner specified by Rule
4(d)(2) of the Federal Rules ofv@liProcedure. Process in tluase shall consist of the complaint,
applicable Forms 1A and 1B, and this Memorandurd Order. For purposes of computing the
passage of time under Rule 4(d)(2), the Courtainglarties will compute tim as of the date it is

mailed by the Marshal, as noted on the USM-285 form.
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With respect to former employees of lllinois Department of Corrections (IDOC) who no
longer can be found at the worttdaess provided by Plaintiff, the partment of Corrections shall
furnish the Marshal with the defendant’s l&eabwn address upon issuance of a Court order which
states that the information shall be used onfypfarposes of effectuatirggervice (or for proof of
service, should a dispute arise) and any docuriientaf the address shall be retained only by the
Marshal. Address information obtained from ID@@suant to such order shall not be maintained
in the Court file nor disclosed by the Marshal.

The United States Marshal shall file returmealvers of service as well as any requests for
waivers of service that are returned as undelivered as soon as they are received. If a waiver of
service is not returned by a defendant withiIRTY (30) DAY S from the date of mailing the
request for waiver, the United States Marshal shall:

® Request that the Clerk of Court prepareummons for that defendant who has not
yet returned a waiver of service; the Clerk shall then prepare such summons as

requested.

® Personally serve process and a copth Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566(c).

° Within ten days after personal service is effected, the United States Marshal shall file
the return of service for the defendant, alo#ity evidence of any attempts to secure
a waiver of service of process and of ttosts subsequently incurred in effecting
service on said defendant. Said costs shall be enumerated on the USM-285 form and
shall include the costs incurred by tarshal’s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required. Costs of service will be taxaghinst the personally-served defendant in
accordance with the provisions of FederalRai Civil Procedure 4(d)(2) unless the
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon Defendants or, if appearance has been entered by
counsel, upon their attorney(s), a copy of evarther pleading or other document submitted for

consideration by this Court. Hall include with the original paper to be filed with the Clerk of
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the Court a certificate stating the date thatia and correct copy of any document was mailed to
Defendants or their counsel. Apgper received by a district judgemagistrate judge which has
not been filed with the Clerk or which fails talnde a certificate of service will be disregarded by
the Court.

Defendants ar@ORDERED to timely file an appropriate responsive pleading to the
complaint, and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule of the United Statesriis€Court for the Southern District of lllinois
72.1(a)(2), this cause REFERRED to a United States Magistrafeidge for further pre-trial
proceedings.

Further, this enter matter is herebREFERRED to a United States Magistrate Judge for
disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § &3@(ald all the parties
consent to such a referral.

Plaintiff is under a continuing obligation tedp the Clerk of Court and each opposing party
informed of any change in his whereabouts. Fhall be done in writing and not later than seven
(7) days after a transfer or otlerange in address occurs. If Plaintiff fails to do so, this action will
be dismissed for failure to comply with an order of this Coueb. R.Civ. P. 41(b);see generally
Ladien v. Astrachanl 28 F.3d 1051 (7Cir. 1997);Johnson v. Kamming&4 F.3d 466 (7 Cir.
1994).

IT 1SSO ORDERED.

DATED: 07/01/2010

s1G @M%@L

G. PATRICK MURPHY
United States District Judge
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