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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

ORVIL DUANE HASSEBROCK and
EVELYN HASSEBROCK,

Plaintiffs,
Case No. 10-cv-679-JPG-DGW
VS.

ROBERT G. BERNHOFT, THE BERNHOFT|
LAW FIRM, SC, ROBERT E. BARNES,
JOHN C. NOGGLE, CPA, TIM D. BREWER
CPA, and JOHN C. NOGGLE, CPA, INC.,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the Court opdéfendants Robert G. Bernhoft and the
Bernhoft Law Firm, S.C.’s (coltgively “Bernhoft Defendants™notion to strike portions of
plaintiffs Orvil Duane Hassebrock (“Mr. Hassebrock”) and Evelyn Hassebrock’s (“Ms.
Hassebrock”) (collectively “Platiffs”) amended complaint and to dismiss plaintiffs’ amended
complaint (Doc. 44); (2) Plaintiffs’ motion tordte the Bernhoft Deferahts’ reply (Doc. 57);
(3) defendant Tim D. BreweGPA’s (“Brewer”) motion to dimiss (Doc. 61); (4) defendants
John C. Noggle, CPA (“Noggle”) and John dgle, CPA, Inc.’s (collectively “Noggle
Defendants”) motion to dismiss (Doc. 63); (5) defendant Robert E. Barnes’ motion to dismiss
(Doc. 92); (6) Barnes’ motion for leave to fdepplemental authority (Doc. 94); and (7) the
Bernhoft Defendants’ appeal thegistrate judge’s denial tdieir motion to stay discovery
(Doc. 110). For the following reass, the Court (1) gnts in part and denies in part the
Bernhoft Defendants’ motion to dismiss (Doc. 42); denies Plaintiffs’ motion to strike (Doc.

47); (3) denies Brewer’s motion strike and dismiss (Do61); (4) grants ipart and denies in
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part the Noggle Defendants’ motion to dismiss (D88); (5) grants in padnd denies in part
Barnes’ motion to dismiss (Doc. 92); (6) derissmoot Barnes’ motion for leave to file
supplemental authority (Doc. 94); and (7) deniesast the Bernhoft Defendants’ appeal of the
magistrate judge’s denial of themotion to stay discovery (Doc. 110).

1. Background

Taking as true Plaintiffs’ complaint, theo@rt will recount the histry relevant to the
instant motions. Plaintiffs have a long bist of legal troubles icluding disputes over
ownership interests in an oil field venturépeney malpractice, and a federal criminal tax
prosecution. The troubles relevant to theansmotions begin back in the 1990s when Mr.
Hassebrock obtained a worker'sxggensation settlement and invested that settlement in an oll
field venture with Deep Rock Energy (“DeBpck”) and Ceja Corporation. Attorneys Sam
Feiber and George Woodcock represented Pt and settled a claim against Deep Rock
stemming from a dispute over an ownership intareste oil field venture.A dispute arose over
the amount of attorneys’ fees Plaintiffs oweslber and Woodcock out of the settlement.

Meanwhile, Mr. Hassebrock was the subjeca ééderal criminal tax investigation for
failure to pay income taxes. Ultimately, he wasvicted of tax evasion and failure to file a tax
return for the 2004 tax year in tB®uthern District of lllinoisCase No. 09-cr-30080-MJR. He was
sentenced to three years in pristhmee years supervised release, a fine of $74,000, and ordered to pay

$997,582.19 in restitution to the Internal Revenue Service.

Before Mr. Hassebrock’s conviction, Riffs hired the Attorney Defendant®
represent them in several matters includingmdisuit against Feibeand Woodcock to recover
attorneys’ fees wrongfully colleetl; review the DeeRock settlement; review and potentially

file suit over losses resulting in another istreent called Sempeéibera; represent Mr.

! The “Attorney Defendants” include the Bernhoft Defendants, Barnes, and Brewer.
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Hassebrock in the federal criminal tax investigiatiand to prepare and file several years’ worth
of the Plaintiffs’ tax returns. The Attorney f2adants failed to timely file a complaint against
Woodcock and Feiber. To remedy that oversiBhdintiffs allege the Attorney Defendants
fraudulently attempted to invoke the discovenle and asked Mr. Hassebrock to sign a
statement indicating he had “just discovert#@® wrongful acts of Woodcock and Feiber. The
complaint states that “[t]he [Plaintiffs] belied this was wrong, and informed the Attorney
Defendants that they would not lie to protect thaard that they would inform the judge in the
case of their wrongful and negéigt acts” (Doc. 39, p. 6). Nenkeless, Mr. Hassebrock signed
the statement dated May 8, 2008, sttty that he had “just discovered” the wrongful acts, and
that statement was filed in ti&rcuit Court for the Fourth dlicial Circuit in Marion County,
lllinois, in a case entitlellassebrock v. Fieber & WoodcqdRase Number 2008-L8 Doc. 44-
2, p. 10.

Ultimately, Plaintiffs had to hire another attey to pursue their case against Fieber and
Woodcock. The claim was settled for $75,000 inst#atie more than $400,000 that Feiber and
Woodcock had wrongfully retained. Plaintiftgther allege that the Attorney Defendants
wrongfully received at least $20,000tbe money collected from that settlement and never took
any action to recover damages reldtethe Semper Libera investment.

Plaintiffs further allege that the Attorn®efendants hired defidant John C. Noggle,
without Plaintiffs’ knowledge, to prepare and fiteir tax returns. Noggle prepared inaccurate
tax returns. For instance, he categorized the Rl settlement as a “land settlement” rather
than an “oil field” settlement. Plaintiffs cor@ined of the inaccuraciesd asked the Attorney

Defendants to prepare accurate tax retuilfiee Attorney Defendants then retained Brewer

2 The Court takes judicial notice of Mr. Hasseti's affidavit filed in the state court casBee Ennenga v. Starns
677 F.3d 766, 773 (7th Cir. 2012) (The Court may take judicial notice of matters of public record without converting
a motion to dismiss into a motion for summary judgment.).
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whose tax returns were also “grossly inaccuratéevvertheless, the Attorney Defendants had the
Brewer’s inaccurate tax returngefl with IRS Special Agent JamBge. Thereafter, Plaintiffs
terminated the Attorney Defendants. Plainté&timate that they paid the Attorney Defendants
more than $181,330.

Mr. Hassebrock filed hisro secomplaint on September 2, 2010. Thereafter, Mr.
Hassebrock obtained counsel ditedd his first amended compfda on March 22, 2013, in which
Ms. Hassebrock was added as a plaintitf 8arnes, Jeffrey A. Dickstein, the Noggle
Defendants, and Brewer werédeed as defendants. Plaintiffs’ first amended complaint, the
operative complaint, allegesetiiollowing causes of action: (DQount One — negligence against
all defendants; (2) Count Two - breach of contegginst all defendants; (3) Count Three — legal
malpractice against the Attorn®efendants; (4) Count Fourbreach of fiduciary duty against
the Accounting Defendaritg5) Count Five - negligemhisrepresentation against the
Accounting Defendants; (6) Cou8tx — aiding and abetting agat the Accounting Defendants;
and (7) Count Seven — violation of therihis Consumer Fraud and Deceptive Business
Practices Act (“lllinois Consumer Fraud Act”) agsi the Attorney Defendants. Each remaining
defendant has filed a motion to dismiss. Tl €will consider each of these motions, along
with Plaintiffs’ motion to strike and the Bernhd@efendants appeal tiie magistrate judge’s
order, in turn.

2. Motion to Strike (Doc. 57)

The Court will initially takeup Plaintiffs’ motion to stkie the Bernhoft Defendants’
reply. Plaintiffs argue the Cawshould strike the reply becsaiBernhoft Defendants failed to

state exceptional circumstanaed file a motion for leave tile a reply. The Bernhoft

% The “Accounting Defendants” includehn C. Noggle, CPA, John C. NoggCPA, Inc., and Tim D. Brewer,
CPA.



Defendants did, however, set forth their exceptiorrabionstances. Furthahis district does not
require parties to seek leave olct to file a reply. Plaintiffsite to a case which cites to the
Local Rules for the Central District of lllinois, not the Southern District of Illinois. Accordingly,
the Court denies Plaiffs’ motion to strike.

3. Motion to Dismiss Standard

When reviewing a Rule 12(b)(6) motion to dismiss, the Court accepts as true all
allegations in the complain&rickson v. Pardus551 U.S. 89, 94 (2007) (citirigell Atl. Corp.

v. Twombly 550 U.S. 544, 555 (2007)). To avoid dismissal under Rule 12(b)(6) for failure to
state a claim, a complaint must contain a “shiod plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. PagR). This requirement is satisfied if the
complaint (1) describes the claim in sufficient ddtagive the defendaritir notice of what the
claim is and the grounds upon whithests and (2) plausibly suggs that the plaintiff has a

right to relief above speculative levelBell Atl., 550 U.S. at 555see Ashcroft v. Igball29 S.

Ct. 1937, 1949 (2009)EEOC v. Concentra Health Serv496 F.3d 773, 776 (7th Cir. 2007).

“A claim has facial plausibility when the plaifitpleads factual content that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegedgbal, 129

S. Ct. at 1949 (citin@ell Atl., 550 U.S. at 556).

In Bell Atlantig the Supreme Court rejected the mexeansive interpretation of Rule
8(a)(2) that “a complaint shouttbt be dismissed for failure giate a claim unless it appears
beyond doubt that the plaintiff can prove no sdtots in support of his claim which would
entitle him to relief,"Conley v. Gibson355 U.S. 41, 45-46 (1957Bell Atlantic 550 U.S. at
561-63;Concentra Health Serys196 F.3d at 777. Now “it is not enough for a complaint to

avoid foreclosing possible bases for relief; it mactually suggest that the plaintiff has a right to



relief . . . by providing allegatiorthat ‘raise a right to reliefbove the speculative level.”
Concentra Health Serys196 F.3d at 777 (quotirBell Atl, 550 U.S. at 555).

NeverthelesBell Atlanticdid not do away with the liberal federal notice pleading
standard.Airborne Beepers & Video, Inc. v. AT&T Mobility L €99 F.3d 663, 667 (7th Cir.
2007). A complaint still need not i@in detaileddctual allegationBell Atl,, 550 U.S. at 555,
and it remains true that “[a]nystrict judge (for that matteany defendant) tempted to write
‘this complaint is deficient because it does not aont . .” should stop and think: What rule of
law requiresa complaint to contain that allegation@be v. Smith429 F.3d 706, 708 (7th Cir.
2005) (emphasis in original). Neverthelesspmplaint must contain “more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will n&edb.”
Atl., 550 U.S. at 555. If the factual detail of argmaint is “so sketchy that the complaint does
not provide the type of notice of the claim to whtbe defendant is entitled under Rule 8,” it is
subject to dismissalAirborne Beepers499 F.3d at 667. The Court further notes it may take
judicial notice of matters of plib record without converting a motion to dismiss into a motion
for summary judgmentEnnenga v. Starn$77 F.3d 766, 773 (7th Cir. 2012) (Fed. R. Civ. P.
12(d)).

4. Bernhoft Defendants’ Motion to Dismiss (Doc. 44)

The Bernhoft Defendants filed their motiondismiss arguing that the First, Second,
Third, and Seventh causes of action against them should be dismissed. Specifically, they
contend that (1) the claims arising from the DBegk settlement and Semper Libera are barred
by the statute of limitations; (2)dtclaims based on allegationsdefficient performance related

to tax issues are barred by thectrine of issue preclim; and (3) the caus# action contained



in Count Seven should be dismissed becausmaitse are not subject to the lllinois Consumer
Fraud Act. The Court willansider each argument in turn.
a. Statute of Limitations Claims

In Count One, Plaintiffs allege the BernhDitfendants were negligent for failing to file
a complaint against Fieber and Woodcock prightexpiration of the statute of limitations
period. Plaintiffs further allege the BernhoftfBredants failed to timely file a complaint to
recover damages related to their investme®amper Libera and they negligently failed to
supervise and retain satisfactory replaceraenbunting services or review the Accounting
Defendants’ work.

Under lllinois law

[a]n action for damages based on tadntract, or otherwise (i) against an

attorney arising out of aact or omission in the pgermance of professional

services . . . must be commenced within 2 years from the time the person bringing

the action knew or reasonably shouldvénaknown of the injury for which

damages are sought.
735 ILCS 13-214.3(b). Subsection 234.3(b) “incorporated the ‘discovery rule,” which serves
to toll the limitations period to the time whére plaintiff knows or reasonably should know of
his or her injury.” Snyder v. Heidelberge®53 N.E.2d 415, 418 (lll. 2011).

i. Fieber and Woodcock Claim

First, the Court will address whether the wtatof limitations bars the Plaintiffs’ claim
against the Bernhoft Defendants for failindite a claim against attorneys Fieber and
Woodcock before the statute of limitations had rlihe Plaintiffs’ complainitself indicates that
the Plaintiffs knew that the Behoft Defendants were fraudulentlying to use the “discovery

rule” to bypass the statute lohitations requirement. The complaint even indicates that

Plaintiffs threatened to inform the judge oéthattorneys’ “negligent b@avior” and “they would



not lie to protect [the Attorney DefendantsPespite the knowledge that the affidavit contained
false allegations concerning the discovery of Eiednd Woodcock’s negligent performance, Mr.
Hassebrock signed that affidavit on May 8, 2008, ieféort to work with the attorneys to save
his claim. Based on the face of the Plaintifflsmplaint combined with Mr. Hassebrock’s state-
court affidavit it is easy toonclude that Mr. Hassebrock knew of the Bernhoft Defendants’
negligent behavior by at least May 8, 2008. mitis thus had until May 8, 2010, to file a timely
complaint. Mr. Hassebrock, however, did ntg his initial complaint until September 2, 2010.
As such, the statute of limitations bars Pi#isi claims against the Bernhoft Defendants for
failing to timely file claimsagainst Fieber and Woodock.

ii. Semper Libera Investment Claim

Next, the Bernhoft Defendants argue that the @ Libera claim was not asserted in the
original complaint and the allegations in the aned complaint do not relate back to the original
complaint. They do not argue that, had the claim been asserted in the original complaint, the
Semper Libera claim would have been untimely.

Pursuant to Federal Rule of Civil Proceduisgc), “[a]Jn amendment to a pleading relates
back to the date of the origihpleading when the law thatguides the applicable statute of
limitations allows relation back.” Here, becalifiaois law provides the applicable statute of
limitations, lllinois relation-back law is applickeb lllinois law provides for relation back only
when the following two requirements are met: “(1) the original complaint was timely filed, and
(2) the amended complaint grew out of the sé&aesaction or occugnce set forth in the
original pleading.”Henderson v. Boland253 F.3d 928, 933 (7th Cir. 2001) (citing 735 ILCS
5/2-616(b)). An amended complaint will generatiyate back to the original complaint “if the

factual situation upon which the action depends remains the same and has been brought to



defendant’s attention byeloriginal pleading.”"Henderson253 F.3d at 933 (citing 6A Charles
Alan Wright, Arthur R. Miller and Mary Kay Kan&gderal Practice and Practice and
Procedure Civil 2d8 1497 at 95 (1990)).

In considering Hassebrock’s initipto secomplaint, the Court is mindful that “district
courts have a specialsgonsibility to construpro secomplaints liberally . . . ."Donald v. Cook
County Sheriff's Dept95 F.3d 548, 555 (7th Cir. 1996). Further, the lllinois Supreme Court has
explained that courts should “liberallgrestrue” lllinois’ reldion-back doctrine Porter v.

Decatur Memorial Hosp.882 N.E.2d 583, 590 (lll. 2008). “[B]oth the statute of limitations and
section 2-616(b) [of the relation-back doctrine] are designed to afford a defendant a fair
opportunity to investigate thercumstances upon which liability based while the facts are
accessible.”ld. The reasoning “behind the ‘same trantige or occurrence’ rule is that a
defendant is not prejudiced if ‘hagtention was directed, within the time prescribed or limited, to
the facts that form the basis otthlaim asserted against himId. (quotingBoatmen’s National
Bank 656 N.E.2d 1101, 1107 (lll. 1995)).

In his originalpro secomplaint, Hassebrock alleged as follows:

Hassebrock also had an investmentaitompany called Semper Libera from

Canada. Hassebrock had lost all of higestment with that company. Bernhoft

also said he would recover that lossl dhat he would be knocking on their doors.

Doc. 1, p. 7. This portion of Hassebrocg® secomplaint coupled withis allegations of
malpractice were sufficient faut the Bernhoft Defendants on roatithat Hassebrock’s cause of
action involved their alleged failute investigate the Semperddara claim. The fact that
Hassebrock did not mention the Semper Libera claienseparate countiiselevant especially
considering this Court’s duty liberally construe hipro secomplaint. Further, the alleged

harm arising from the Semper Libera claim arsem the same transaction or occurrence which



involved the retention of the Bernhoft Defendattt represent Hassebrock for the enumerated
matters. As such, the Court finds the Mr. Hassek asserted his ctaiinvolving the Semper
Libera investment in his origingbmplaint. Alternatively, the Semper Libera claim relates back
to Hassebrock’s original complaint.
b. Issue Preclusion of Tax Issues

The Bernhoft Defendants ask the Courtligmiss any cause of action related to
Hassebrock’s income tax conviction. Earliethis case Judge Stietncluded that Mr.
Hassebrock’s willfulness in committing tax evasion and failing to file his tax return was
precluded by his criminal trial. Specifically, Judge Stiehl noted that the element of willfulness
was an element found by the jury in the criatittial and thereforprecluded Hassebrock’s
fraud claim in this case. Judge Stiehl's ord®wever, did not spég whether this finding
applied only to the 2004 tax year or whethepplied to all thregears of 2003 through 2005.

Mr. Hassebrock’s indictment was only for his conduct pertaining to tax year 2004.
However, at sentencing, Judge Reagan inclube years 2003 and 2005 in Mr. Hassebrock’s
relevant conduct. At sentencing, Judge Reagexplained as follows:

. . . for the years 2003, 2004, 2005, Mr.sekebrock and his wife each earned

reported income but failed to file income tax returns. During these years, they

participated in the redemption theorijed frivolous documents, falsely claimed

to be of Native American descent. Helais wife also attented to pay their tax

liability with worthless sight drafts.

His guideline imprisonment range is computed on his tax liability for not

reporting his income in 2003, 4, 5, as well as his wife’'s tax liability for the same

years as the conduct was consideréatlpundertaken criminal activity.

Doc. 56-3. Plaintiffs argue that preclusiamly applies to the year 2004 for which Mr.

Hassebrock was indicted. TBernhoft Defendants argue thdt. Hassebrock’s sentence was

* Under the United States Sentencing Guidelines, neteanduct is defined as acts that were “part of the
same course of conduct or common scheme or plan as the offense of conviction.” U.S.S.G. § 1B1.3(a)(2).
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based on his relevant conduct which uated the years 2003, 2004, and 2005, and thus
preclusion applies to all three years.

Under the doctrine of collatdrastoppel, also known assue preclusion, when a question
is actually and necessarily decided by a toficompetent jurisdiction, that decision is
conclusive in all subsequent litigationvolving a party to the prior litigationSeeAdair v.
Sherman230 F.3d 890, 893 (7th Cir.2000)o establish collateral gxgppel, the following four
elements must be present: (1) the issue mutsteogame as that involvadthe prior action, (2)
the issue must have been actually litigated eghor action, (3) its determination must have
been necessary to the final judgment in ther@ation, and (4) the pgragainst whom estoppel
is invoked must have been fullgpresented in the prior actiohl-D Mich., Inc. v. Top Quality
Serv., InG.496 F.3d 755, 760 (7th Cir. 200R®)eyer v. Rigdon36 F.3d 1375, 1379 (7th Cir.
1994).

Few courts have considerdte preclusive effect ohtts found at sentencing. $iE.C.

v. Monarch Funding Corpthe Second Circuitetlined to adopt per serule barring the
preclusive effect of factualrfdings at sentencing. 192 F.3d 498 Cir. 1999). The court noted
two reasons against applying prechaseffect to sentencing findingsd. First, applying issue
preclusion to sentencing findings may be unifigicause a civil trial may provide greater
procedural opportunities, such as more intandiscovery, than a flendant receives at
sentencing.ld. Second, the incentive to litigate an s&i a sentencing hearing may not be as
great as it is at a civil trialld. Ultimately, the cart concluded that

precluding relitigation on the basis of sudaidings should be presumed improper.

While we do not foreclose the application of the doctrine in all sentencing cases,

we caution that it should be applied onltlse circumstances where it is clearly

fair and efficient to do so.

Id. at 306.
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The Court agrees with the Second Circuitedusion that applying pclusive effect to
findings of fact at sentencing maot always be fair. Here, Behoft Defendants have failed to
establish that it would be clegdair and efficient taapply preclusive effect to the factual
findings at Mr. Hassebrock’s sentémg, and the Plaintiffs have pleadia claim that is plausible
on its face. As such, the Court will not expaidige Stiehl’s finding of preclusion beyond the
year 2004, which is the tincluded within Mr. Hassebrock’s indictment.

c. lllinois Consumer Fraud Act Claim

Finally, the Bernhoft Defendants argue thau@t Seven must be dismissed because the
lllinois Consumer Fraud Act does not provide aseaof action for former clients against their
former attorneys for an act or omission arisingafuithe attorney-clientelationship. Plaintiffs
concede as much in their response, but state‘tesgrve the right to amend . . . .” Doc. 52, p.
8.

In Cripe v. Leiter the lllinois Suprera Court concluded

that the legislature did not intend the Consumer Fraud Act to apply to regulate the

conduct of attorneys in reggenting clients.We hold that, where allegations of

misconduct arise from a defendant’s condudtighor her capacity as an attorney
representing a client, the Consumer Fraud Act does not apply.
703 N.E.2d 100, 107 (lll. 1998). Accordingly, Pl#is’ Illinois Consumer Fraud Act claim
against the Bernhoft Defendants fails and tharCgrants the BernhoRefendants’ motion to
that extent.
5. Brewer’'s Motion to Strike and Dismiss (Doc. 61)
Brewer filed his motion to strike and digs. His motion simply adopts the Bernhoft

Defendants issue preclusion arguments. Specifidalgeeks to dismiss Plaintiffs’ complaint to

the extent is related to Mr. Hassebrock’s meotax-related convictions. The Court denies

12



Brewer’s motion to dismiss for the same reasalenied the portion of the Bernhoft Defendants’
motion to dismiss arguing thessues should be precluded.

6. Noggle Defendants’ Motioto Dismiss (Doc. 63)

The Noggle Defendants filed their motiondismiss claiming that (1) the causes of
action against the Noggle Defendants are barred Ilate@l estoppel, (2) the complaint fails to
state a cause of action against the Noggle Defeadar negligence or breach of contract, (3)
Noggle did not owe a fiduciary dutg Plaintiffs, (4) the negligent misrepresentation claim fails
because Noggle did not owe Plaintiffs a duty, (8)¢omplaint fails to allege facts supporting an
aiding and abetting claim, (6) tihequest for attorney’s fees shddde stricken, and (7) punitive
damages should be stricken. The Court refpetsollateral estoppel argument for the same
reason it rejected the Bernhoft Defendantfiateral estoppel argument. The Court will
consider the remaining arguments in turn.

a. Negligence Claim

In order to state a professional negligence claiplaintiff must allege “(1) the existence
of a professional relationship,)(@ breach of duty arising frothat relationship, (3) causation,
and (4) damages.3K Partners I, LP Wletro Consultants, Inc944 N.E.2d 414, 416 (lll. App.
Ct. 2011). Under lllinois law, “[a]n attorney an accountant owes a duty to a third party only
where hired by the client spécally for the purpose of befitting the third party.”’Kopka v.
Kamensky & RubensteiB21 N.E.2d 719, 723 (lll. App. Ct. 2004). To survive a motion to
dismiss, the non-client third pantyust allege “that the primary intent of the client was for the
professional services to benaditinfluence the third party.1d. at 723-24.

Here, Plaintiffs have alleged that Noggle was retained by Bernhoft for the purpose of

completing the Plaintiffs’ tax returns. Under this arrangement, it is obvious that the primary
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purpose of Noggle was to beitehe Plaintiffs. Plaintiffaalleged the Noggle Defendants
breached that duty by making errors on the taxns including “incorretty categoriz[ing] the
Deep Rock settlement in the 2004 return as a ‘tmttlement,” when in fact it was an oil field
settlement,” and “fail[ing] to include numeroudlaarized deductions, misstated earnings . . . .”
Doc. 39, p. 7. Plaintiffs allege causation aladnages by alleging that the Noggle Defendants’
acts “damaged the [Plaintiffs] and further causeahtho incur tens of thosuands of dollars in
additional accounting and attorneyées . . . .” Doc. 39, p. 10. Accordingly, Plaintiffs have
stated a claim against the Noggle Defendants that is plausible on its face.

b. Breach of Contract Claim

The Plaintiffs’ first cause of action allegjaegligence against the Noggle Defendants,
among other defendants in this case. The Ndggfendants argue this claim must be dismissed
because Plaintiffs fail to allege they weredhparty beneficiaries drad a direct relationship
with the Noggle Defendants.

Pursuant to lllinois law, a plaintiff must ajje the following elements to state a breach of
contract claim: “(1) a valid and enforceabtantract existed; (2) the plaintiff performed
according to the contract (3) the defendant breattiedontract; and (4) the breach resulted in
damages.”Zurich Capital Marketsinc. v. Coglianese332 F. Supp. 2d 1087, 1122 (N.D. Il
2004) (citingD.S.A. Fin. Corp. v. County of Cqd®01 N.E.2d 1075, 1078 (lll. 2003)). A third
party may bring a breach of coatt claim if the contract was entered into for the purpose of
directly benefitting that third partyindustrial Hard Chrome, Ltd. v. Hetran, In&4 F. Supp 2d
741, 745 (N.D. Ill. 1999) (citingr.W. Hempel & Co., Inc. v. Metal World, In¢21 F.2d 610,

613 (7th Cir. 1983)). “A party is a ‘direct’ beimary — and therefore third-party beneficiary

14



to the contract — if the parties to the agreemasntifested an intent twonfer a benefit upon that
third party.” Industrial Hard Chrome, Ltd64 F. Supp. 2d at 744.

Here, Plaintiffs have pletthat the Bernhoft Defendantstered into a contract with
Noggle for the purpose of preparing the PlaintiféX returns. This al@gation is sufficient to
establish that the purp@®f the contract was to directhgnefit Plaintiffs and Noggle knew the
contract was for the purpose of benefitting Bt@intiffs. Plaintiffs further alleged Noggle
breached the contract when he made mistakahe tax return documents. That breach, as
alleged by Plaintiffs, caused Plaintiffs damagethat they paid for additional services as a
result. Accordingly, Plaintiffs’ allegations ptite Noggle Defendants on notice of the nature of
their claim and are sufficient to survive a motion to dismiss.

c. Breach of Fiduciary Duty Claim

The Noggle Defendants next argue that Plaintiffs’ breach of fiduciary duty claim
contained in Count Four should be dismissed lex#he Plaintiffs failed to allege Noggle owed
Plaintiffs a fiduciary duty. To survive a motiondsmiss, “[a] claim ‘for breach of fiduciary
duty must set forth . . . that a fiduciary relatioipsexisted between the parties, that the trustee
owed certain, specific duties to thrintiff, that the trustee breaeth those duties, and that there
were resulting damages.”’Adams v. Catrambon859 F.3d 858, 866 (7th Cir. 2004) (quoting
Chi. City Bank & Trust Co. v. Lesmas¥2 N.E.2d 824, 826 (1989)). Under lllinois law, “for a
nonprivity third party to hold an accountant liakitee party must show that the client intended
for the accountant’s work to benefit or infhae the third party and that the accountant had
knowledge of that intent.’Kopka v. Kamensky & Rubenste®21 N.E.2d 719, 727 (lll. App. Ct.

2004).
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Here, Plaintiffs’ alleged that “as a resulttbé accounting Defendantsuperior expertise
as CPAs and accounting firms with years of eigmee, a fiduciary reteonship existed between
the parties.” Doc. 39, p .14. lItis clear frome tomplaint that the Bernhoft Defendants engaged
Noggle for the purpose of preparing Plaintiffs’ texurns and Noggle was ave of that purpose.
Plaintiffs further allege that they relied oretbxpertise of the accountants, Noggle breached that
duty by preparing a deficient tax return, and ml#s suffered damages to the extent the
Attorney Defendants had to seek and the Pfésnititimately paid for further tax preparation
services. As such, Plaintiffs’ breach of fitany duty claim against the Noggle Defendants is
sufficient to survive a motion to dismiss.

d. Negligent Misrepresentation Claim

The Noggle Defendants argue that Plaintiffegligent misrepresentation claim should be
dismissed because the Noggle Defendants did noaauty to Plaintiffs and Plaintiffs failed to
allege the Noggle Defendants caused damages to Plaintiffs. The CGoahtdaaly explained in
this order that Plaintiffs sufficiently allegedduty and damages. As such, Plaintiffs have
sufficiently alleged a claim for negligent megrresentation against the Noggle Defendants.

e. Aiding and Abetting

Next, the Noggle Defendants argue that Riffénfailed to state a claim for aiding and
abetting. To state a claim for aiding and abettinder lllinois law, Plaintiffs must allege “(1)
the party whom the defendant aids performadangful act causing anjury, (2) the defendant
was aware of his role when he provideddksistance, and (3) the defendant knowingly and
substantially assistetie violation.” Hefferman v. Bas€l67 F.3d 596, 601 (7th Cir. 2006)

(citing Thornwood, Inc. v. Jenner & Block99 N.E.2d 756, 767 (Ill. 2003)). Here, Plaintiffs

have failed to allege anything more than a fornautacitation of the eleménof aiding abetting.
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Specifically, Plaintiffs have faitbto alleged facts suggesting tiNdggle was aware of his role
in the alleged wrongful act when he providedistaince to the Attorney Defendants or that
Noggle knowingly and substantialssisted in any violationThe allegations suggest no more
than the preparation of a deficient tax retuAs such, Plaintiffsaiding and abetting claim
against the Noggle Defendants simply fails to raisght to relief beyond thspeculative level.
Accordingly, the Court dismisses without prejudice the aiding andiradpetaim against the
Noggle Defendants.
f. Attorney’s Fees

The Noggle Defendants argue that Plairgifequest for attorney’s fees must be
dismissed because there is no appropriate basthe award of attorney’s fees based on
Plaintiffs’ causes of action. “lllinois generaligllows the ‘American Rule’: absent statutory
authority or a contractlagreement between therpas, each party totigation must bear its
own attorney fees and costs, and may not redbnse fees and costs from an adversary.”
Morris B. Chapman & Assoc., Ltd. v. Kitzma39 N.E.2d 1263, 1271 (lll. 2000). Plaintiffs
have failed to assert any spec#tatutory or contractual basissapport an award of attorney’s
fees in this case. Because Plaintiffs havledao allege a legal basis for their claim for
attorney’s fees, the Court strikes Plaintiffs’ request for attorney’s fees.

g. Punitive Damages

Finally, the Noggle Defendané&sgue the Plaintiffs’ praydor punitive damages should
be stricken because Plaintiffs fail to allege toggle Defendants’ actions were intentional or
reckless. lllinois law recognizes punitivenaizges “only ‘where th alleged misconduct is
outrageous either because the acts are donenailibe or an evil motive or because they are

performed with a reckless indifferenmavard the rights of othersParks v. Wells Fargo Home
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Mortg., Inc, 398 F.3d 937, 942 (7th Cir.2005) (citiBgnith v. Prime Cable of Chb58 N.E.2d
1325, 1336 (lll. App. Ct. 1995)gccordDoe v. Chand781 N.E.2d 340, 349 (lll. App. Ct. 2002)
(“Punitive damages are warranted where#rerwise negligent act is accompanied by
outrageous conduct or acts committed with madiceeckless indifference to the rights of
others.”). The allegations pertaining te@ thoggle Defendants simply state that Noggle
improperly prepared Plaintiffs’ tax returns. Pt#fs have failed to allge that any of Noggle’s
conduct was outrageous or would arise tovallsufficient to support an award of punitive
damages. Accordingly, the Court strikes Plaintiffs’ request for punitive damages to the extent
Plaintiffs seek punitive damag@gainst the Noggle Defendants.

7. Barnes’ Motion to Dismiss (Doc. 92)

Defendant Barnes argues that the claimsregdiim should be dismissed because Barnes
was merely an agent of Bernhoft. As suchiriga argues he cannot be held liable for the
Bernhoft Defendants’ actions. Alternatively, Basrargues the complaint should be dismissed
because all causes of actions are barred by theeststlimitations, the causes of actions arising
from Plaintiffs’ criminal represntation are barred by issue premuas and a former client cannot
bring a claim against an attorney underlttieois Consumer Fraud Act. The Court will
consider each argument in turn.

a. Agent Argument

First, Barnes argues the complaint mustlisenissed because Plaintiffs merely allege
Barnes was an agent of the Bernhoft Defendardsaiege no other facpertaining to Barnes.

In support of this argument, Barnes refers @asirt to an order frorthe Western District of
Texas in which the Court dismissed Barnes framadpractice claim because the plaintiff in that

case only alleged that Barnes wasaaner of the Bernhoft Law FirmSee Davis v. Bernhoft, et
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al., Case No. A-13-CA-354-SS, Doc. 46 (W.DxT#8lov. 11, 2013). Here, however, Plaintiffs
did not merely allege Barnes was Bernhoft's agent. Rather, Plaintiffs’ allege that Barnes
committed the acts alleged and includes Barn#stive “Attorney Defendants.” As such, the
complaint is facially sufficient, and the Court denies Barnes’ motion in that respect.
b. Statute of Limitations
This Court already concludehat the statute of limitains barred Plaintiffs’ claims
against the Bernhoft Defendants for any claim agigiut of the failure tdile a timely claim
against Fieber and Woodcock. For those sarasons, the Court grants Barnes’ motion to
dismiss to the extent he argues the statute aililons bars a claim against him for failing to
timely file a claim agaist Fieber and Woodcock.
c. Issue Preclusion
Barnes next argues Plaintiffs’ complaint sholkddismissed to the extent it is based on
allegations of deficient performance relating?aintiffs’ criminaltax investigation. As
explained earlier in this ordahe Court will not at this timpreclude any issues related to
Plaintiffs’ criminal tax representation beyotia year 2004, which was the year of which Mr.
Hassebrock was convicted. Accordingly, Besnmotion is denieth that respect.
d. lllinois Consumer Fraud Act
The Court dismisses the lllinois Consumer Fraud Act claim against Barnes for the same
reason the Court dismissed thatragainst the Bernhoft Defendants.
8. Barnes’ Motion for Leave to File Supplemental Authority (Doc. 94)
In his motion for leave to file supplemehgathority, Barnes seeks leave to file
supplemental authority from the cd3avis v. Bernhoft, et alCase No. A-13-CA-354-SS, Doc.

46 (W.D. Tex. Nov. 11, 2013). The Court has alrezatysidered that cased distinguished it
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from the allegations in the instant complaint. As such, the Court denies as moot Barnes’ motion
for leave to file supplemental authority.

9. Bernhoft Defendants’ Appeal of tiMagistrate Judge’s Order (Doc. 110)

Finally, the Bernhoft Defendants filed an appof Magistrate Judge Wilkerson’s order
denying their second motion to stay discovemydmeg this Court’s ruling on their dispositive
motions. As the Court has now ruled on all outstanding dispositive motions, the Court denies as
moot the Bernhoft Defendants’ appeal.

10.Conclusion

For the foregoing reasons, the Court

e DENIES Plaintiffs’ motion tostrike (Doc. 57);

e GRANTSIn part and DENIESin part the Bernhoft Defendants’ motion to
dismiss (Doc. 44). Specifically, theo@rt grants the motion to the extent it
dismisses any claims against the Bernhoft Defendants for (1) failure to timely file
a claim against Fieber and Woodock; &2pviolation of the lllinois Consumer
Fraud Act. The Court denies the motiordtsmiss to the extent the Court finds
(1) the Semper Libera claim relates back to the original complaint; and (2) issue
preclusion does not preclude issuelated to years other than 2004;

e DENIES Brewer’s motion to strike and dismiss (Doc. 61);

e GRANTSIn part and DENIESin part the Noggle Defendants’ motion to
dismiss (Doc. 63). Specifically theoQrt grants the motion to the extent it
dismisses the aiding and abetting claimiagt the Noggle Defendants, strikes the

request for attorney’s fees, and strikes the request for punitive damages. The
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Court denies the motion with respect te tiegligence claim, breach of contract
claim, fiduciary duty claim, ndgent misrepresentation claim;

GRANTSIn part and DENIES in part Barnes’ motion to dismiss (Doc. 92).
Specifically, the Court grants the matito the extent it dismisses (1) the
negligence claim based on the failurditoely file a claim against Fieber and
Woodcock and (2) the lllinois Consunteraud claim. The Court denies the
motion to the extent it finds (1) Plaintifted not merely allege Barnes was an
agent of the Bernhoft Defendants and (2) issue preclusion does not apply beyond
tax year 2004,

DENIES Barnes’ motion for leave to filsupplemental authority (Doc. 94); and
DENIES as moot the Bernhoft Defendant’s appexlthe magistrate judge’s

denial of their second motidn stay discovery (Doc. 110).

Subsequent to this order, tfwlowing claims remain pending:

Count One: Negligence claim againdtddfendants with the exception of any
claim regarding the failure to timely file a complaint against Fieber and
Woodcock;

Count Two: Breach of Contract claim agsti all defendants with the exception of
any claim regarding the failure to tingefile a complaint against Fieber and
Woodcock;

Count Three: Legal Malpractice claimaagst the Attorney Defendants with the
exception of any claim regarding the failaeetimely file a complaint against
Fieber and Woodcock;

Count Four: Breach of Fiduciary Dutyaoin against the Accounting Defendants;
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e Count Five: Negligent Misrepreseatibn claim against the Accounting
Defendants; and
e Count Six: Aiding and Aléing Claim against the Accounting Defendants except

the Noggle Defendants.

IT ISSO ORDERED.
DATED: May 2, 2014
8 J. Phil Gilbert

J. PHIL GILBERT
DISTRICT JUDGE
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