
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE SOUTHERN DI STRI CT OF I LLINOI S 

 
RAME GARA, # M03053, 
 
  Plaint iff,  
 
v.  
 
ROBERT KELLEY, TRACY PEEK, DR. 
WAHL and WEXFORD HEALTH 
SOURCES, I NC., 
 
  Defendant . 

)  
)  
)  
)  
)  
)  
)  
)  
)  

 
 
 
 
Case No. 10-CV-0769-MJR-SCW 

MEMORANDUM AND ORDER 

REAGAN, Dist r ict  Judge:  

I .  I nt roduct ion and Factual/ Procedural Background 

  I n October 2010, Rame Gara, an inmate incarcerated at  

Pinckneyville Correct ional Center in Pinckneyville, I llinois, filed suit  for 

deprivat ion of his const itut ional r ights pursuant  to 42 U.S.C. § 1983.    

  Liberally const rued, Gara’s complaint  alleges as follows.  Gara   

was playing soccer in ear ly May 2009 and injured his knee. He was carr ied 

back into the building by two other inmates, in pain and unable to walk.  C/ O 

Kelley denied Gara’s request  to be taken to the Health Care Unit  and instead 

sent  him  back to his cell.  Gara put  in a sick call request  and was seen three 

days later by Tracy Peek, an LPN.  Gara told Peek that  he was in ext reme 

pain and showed her his badly swollen knee, but  Peek only gave him  a bag 

to use for an ice pack.  Dur ing the following year, Gara was seen at  var ious 

t imes by Doctors Obadina, Wahl and Gary who recommended or prescr ibed 
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such remedies as pain pills, physical therapy and a knee immobilizing 

device.  An Apr il 2010 MRI  showed osteoarthr it is, fluid, swelling of the 

kneecap, a small tear of the medial meniscus and a probable tear of the 

anter ior cruciate ligament .            

 On prelim inary review, the Court  found that  Gara had stated an 

Eighth Amendment  claim  for deliberate indifference to ser ious medical needs 

against  Kelley, Peek, Obadina, Wahl and Wexford Health Sources, I nc.  The 

Court ’s current  analysis focuses on claims against  Kelley.  I n answering the 

complaint , Kelley raised the affirmat ive defense that  Gara failed to exhaust  

his adm inist rat ive remedies as is required before filing suit  under 42 U.S.C. 

§ 1983 by the Prison Lit igat ion Reform  Act  (PLRA) , 42 U.S.C. § 1997e(a)  

(Doc. 43) .  On December 1, 2011, Kelley moved for sum mary judgment  on 

the issue of exhaust ion (Doc. 53) .      

   On July 13, 2012, Judge Williams subm it ted a Report  and 

Recommendat ion ( “ the Report ” )  pursuant  to 28 U.S.C. § 636(b) (1) (B) , 

recommending that  Kelley’s summary judgment  mot ion be granted and that  

Kelley be dism issed without  prejudice as Defendant  herein (Doc. 73) .  The 

Report  was sent  to the part ies with a not ice inform ing them of their  r ight  to 

appeal by way of f iling “object ions”  within 14 days of service of the Report .   

Gara filed a t imely object ion (Doc. 74) . 

  Accordingly, the Court  will undertake de novo review of the 

port ions of the Report  to which specific object ion was made.  2 8  U.S.C. §  
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6 3 6 ( b) ( 1 ) ( B) ; FED .  R.  CI V.  P.  7 2 ( b) ; Southern Dist r ict  of I llinois Loca l 

Rule 7 3 .1 ( b) ; Govas v. Chalm ers, 9 6 5  F.2 d 2 9 8 , 3 0 1  ( 7 th Cir . 1 9 9 2 ) .  

The Court  may accept , reject  or modify the recommended decision, or  

recommit  the mat ter to the Magist rate Judge with inst ruct ions.   FED .  R.  CI V .  

P. 7 2 ( b) ;  Loca l Rule 7 3 .1 ( b) ; W illis v. Caterpillar , I nc., 1 9 9  F.3 d 9 0 2 , 

9 0 4  ( 7 th Cir . 1 9 9 9 ) .  

I I .  Standard for summary judgment  

  Summary judgment  is appropriate where the pleadings, 

discovery mater ials, and any affidavits show that  there are no genuine 

issues of mater ial fact  and that  the moving party is ent it led to judgment  as a 

mat ter of law.   Turner v. The Saloon, Ltd., 5 9 5  F.3 d  6 7 9 , 6 8 3  ( 7 th Cir . 

2 0 1 0 ) .  I n ruling on a summary judgment  mot ion, the dist r ict  court  must  

const rue all facts in the light  most  favorable to, draw all legit imate 

inferences in favor of, and resolve all doubts in favor of the non-moving 

party.  Nat ional Athlet ic Sportsw ear, I nc. v. W est field I ns. Co.,   5 2 8  

F.3 d 5 0 8 , 5 1 2  ( 7 th  Cir . 2 0 0 8 ) .    Accord Reget  v. City of La Crosse , 

5 9 5  F.3 d 6 9 1  ( 7 th  Cir .  2 0 1 0 ) .   

  When the non-moving party bears the burden of proof, though, 

he must  demonst rate the existence of a genuine fact  issue to defeat  

summary judgment .  Reget , 5 9 5  F.3 d a t  6 9 5 .  To survive summary 

judgment , the non-movant  must  provide adm issible evidence on which the 
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j ury or court  could find in his favor.  See Maclin v. SBC Am eritech , 5 2 0  

F.3 d 7 8 1 , 7 8 6  ( 7 th  Cir . 2 0 0 8 ) .   

  I n deciding a sum mary judgment  m ot ion, the court  m ay not  

evaluate the weight  of the evidence, judge the credibilit y of witnesses, or  

determ ine the t ruth of the mat ter.  The court ’s only role is to determ ine 

whether there is a genuine issue of t r iable fact . Nat ional Athlet ic, 5 2 8  

F.3 d a t  5 1 2 , cit ing Doe v. R.R. Donnelley &  Sons Co., 4 2  F.3 d 4 3 9 , 

4 4 3  ( 7 th Cir . 1 9 9 4 ) .  As succinct ly stated by the Seventh Circuit  Court  of 

Appeals, “There is no genuine issue of mater ial fact  when no reasonable jury 

could find in favor of the nonmoving party.”   Van Antw erp v. City of 

Peoria , I llinois, 6 2 7  F.3 d  2 9 5 , 2 9 7  ( 7 th  Cir . 2 0 1 0 ) , quot ing Brew er v. 

Bd. of Trs. of the Univ. of I llinois,  4 7 9  F.3 d 9 0 8 , 9 1 5  ( 7 th  Cir . 2 0 0 7 ) .  

  Stated another way, summary judgment  is the “put  up or shut  

up”  moment  in lit igat ion – the point  at  which the non-movant  must  marshal 

and present  to the court  the adm issible evidence which he contends will 

prove his case.  Goodm an v. Nat ional Security Agency, I nc., 6 2 1  F.3 d 

6 5 1 , 6 5 4  ( 7 th  Cir . 2 0 1 0 )  ( cita t ions om it ted) .  With these pr inciples in 

m ind, the Court  turns to the mot ion in the instant  case. 

          I I I .  Analysis 

  With respect  to the issue of exhaust ion of remedies, the Prison 

Lit igat ion Reform  Act  ( “PLRA” )  provides:  

No act ion shall be brought  with respect  to pr ison condit ions 
under sect ion 1983 of this t it le, or any other Federal law, by a 
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prisoner confined in any jail, pr ison, or other correct ional facility  
unt il such adm inist rat ive remedies as are available are 
exhausted.  4 2  U.S.C. §  1 9 9 7 e( a) .  

 
 I n Perez v. W isconsin Departm ent  of Correct ions, 1 8 2  F.3 d 

5 3 2  ( 7 th Cir . 1 9 9 9 ) , the Court  of Appeals for the Seventh Circuit  held that  

exhaust ion of adm inist rat ive remedies, while not  jur isdict ional per se, is a 

“precondit ion”  to suit , regardless of the apparent  fut ilit y of pursuing an 

adm inist rat ive remedy, regardless of whether money damages are sought  as 

a tangent ial remedy and regardless of not ions of judicial economy.  Perez ,  

1 8 2  F.3 d a t  5 3 7 .  Exhaust ion means that  the pr isoner has “complete[ d]  the 

adm inist rat ive process by following the rules the state has established for 

that  process.”   Pozo v. McCaughtry, 2 8 6  F.3 d 1 0 2 2 , 1 0 2 3  ( 7 th Cir .  

2 0 0 2 ) .  “Any other approach ... would defeat  the statutory object ive of 

requir ing the pr isoner to give the pr ison adm inist rat ion an opportunity to fix  

the problem -  or to reduce the damages and perhaps to shed light  on factual 

disputes that  may ar ise in lit igat ion even if the pr ison’s solut ion does not  

fully sat isfy the pr isoner.”   I d. a t  1 0 2 3 - 2 4 .  “Because failure to exhaust  

adm inist rat ive rem edies is an affirm at ive defense, defendants have the 

burden of pleading and proving the defense.”   Massey v. Helm an , 1 9 6  

F.3 d 7 2 7 , 7 3 5  ( 7 th Cir . 2 0 0 0 ) .  

  The gr ievance procedures applicable to the I llinois Departm ent  of 

Correct ions are set  forth in 2 0  I ll.  Adm in. Code § §  5 0 4 .8 0 0 - 5 0 4 .8 5 0 .  To 

be fully exhausted, a gr ievance must  be pursued through the inst itut ional 
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system and ult im ately be denied by the Adm inist rat ive Review Board 

( “ARB” ) .  I d .  The gr ievance procedure requires an inmate to provide 

“ factual details regarding each aspect  of the offender’s complaint , including 

what  happened, when, where, and the name of each person who is the 

subject  of or who is otherwise involved in the complaint .”   §  5 0 4 .8 1 0 ( b) .   I f 

an inmate does not  know the name of an individual, he must  include as 

much descr ipt ive informat ion about  the individual as possible.  I d .  

  I n Gara’s object ion to the Report , he subm its that  the Health 

Care Unit  Adm inist rator, the counselor, the gr ievance officer and the Chief 

Adm inist rat ive Officer, in their  individual reviews, combined his April 2010 

and May 2010 gr ievances and denied them on the merits without  ment ioning 

any procedural defect .  The ARB, however, addressed each gr ievance 

individually and rejected Gara’s first  gr ievance as unt imely because “ it  

ment ions May 2009.”      

  Gara points out  that  dist r ict  courts in the Seventh Circuit  have 

taken divergent  paths when confronted with the issue of whether a 

pr isoner’s gr ievance is exhausted where every level of the adm inist rat ive 

process addresses the gr ievance on the merits except  for the ARB.  I n 

Sylvester  v. Chandler , 2 0 1 0  W L 3 4 2 0 3 8 5  ( N .D.I ll.  2 0 1 0 ) , the dist r ict  

court  granted sum mary judgment  for the defendant  in circumstances sim ilar  

to the instant  case;  that  is, at  the first  levels of review, the gr ievance was 

denied on the merits, but  the ARB determ ined that  the gr ievance was 
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unt imely, because it  was filed over sixty days from the date of the plaint iff’s 

injury.  2 0 1 0  W L 3 4 2 0 3 8 5 , a t  * 2 .  The opposite result  was reached in 

Escobedo v. Miller , 2 0 0 9  W L 2 6 0 5 2 6 0  ( C.D.I ll.  2 0 0 9 ) , where the 

dist r ict  court  found that  the ARB could not  reject  the appeal of the gr ievance 

officer ’s and chief adm inist rat ive officer 's decisions as unt imely, where both 

the gr ievance officer and the chief adm inist rat ive officer had considered the 

gr ievance on the merits.  2 0 0 9  W L 2 6 0 5 2 6 0 , a t  * 5 .   Neither Gara nor 

Kelley has directed the Court ’s at tent ion to any Seventh Circuit  precedent  

direct ly on point , nor has the undersigned Judge discovered such a case 

through his own research.   

 Having carefully considered the interplay among the PLRA, the 

relevant  provisions of the I llinois Adm inist rat ive Code and case law, the 

Court  concludes that  the bet ter course is that  ident ified in Sylvester  and 

recommended by Judge Williams:   the ARB’s denial of an inmate’s gr ievance 

on purely procedural grounds means that  “ the plaint iff has failed to exhaust  

his adm inist rat ive remedies, and so he must  go back and exhaust .”  Pavey 

v. Conley , 5 4 4  F.3 d 7 3 9 , 7 4 2  ( 7 th Cir . 2 0 0 8 ) .   

 “This circuit  has taken a st r ict  compliance approach to 

exhaust ion.”   Dole v. Chandler , 4 3 8  F.3 d 8 0 4 , 8 0 9  ( 7 th Cir . 2 0 0 6 ) .   I f a 

pr isoner fails to properly use the pr ison's gr ievance process, “ the pr ison 

adm inist rat ive author ity can refuse to hear the case, and the pr isoner 's claim  

can be indefinitely unexhausted.”   I d., cit ing Pozo, 2 8 6  F.3 d a t  1 0 2 5  
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( “To exhaust  rem edies, a  pr isoner  m ust  f ile  com pla i nts and appeals 

in the place, and a t  the t im e, the pr ison's adm inis t ra t ive rules 

require.”) .  “Sect ion 1997e(a)  requires ‘proper exhaust ion’;  that  is, the 

inmate must  file a t imely gr ievance ut ilizing the procedures and rules of the 

state's pr ison gr ievance process.”   Maddox v. Love, 6 5 5  F.3 d 7 0 9 , 7 2 0 -

2 1  ( 7 th Cir . 2 0 1 1 ) .   

  According the I llinois Adm inist rat ive Code its plain meaning, the 

Court  finds no support  for Gara’s content ion that  the first  two levels of 

review can t ie the hands of the ARB such that  it  can only address a 

gr ievance on its merits and not  on procedural grounds.  The Code does not  

preclude the ARB from addressing t imeliness or addressing individually 

gr ievances that  were combined below.  Gara was injured in May 2009 and 

his f irst  gr ievance was filed in April 2010.  So, Gara’s gr ievance was not  

“ filed within 60 days after the discovery of the incident , occurrence, or 

problem that  gives r ise to the gr ievance.”   See 2 0  I ll.  Adm in. Code §  

5 0 4 .8 1 0 .  And Gara has not  demonst rated that  his gr ievance was not  t imely 

filed for good cause.  I d .   

  I n sum, Gara failed to file a t imely gr ievance as the pr ison’s 

adm inist rat ive rules required.  Since Gara’s gr ievance was properly denied 

solely on procedural grounds at  the highest  level of I llinois’s adm inist rat ive 

remedy process, he has not  exhausted and may not  proceed in federal court .   

Ford v. Johnson , 3 6 2  F.3 d 3 9 5 , 3 9 7  ( 7 th Cir . 2 0 0 4 )  ( “Just  as cour ts 
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m ay dism iss su it s for  fa ilure to cooperate, so adm i nist ra t ive bodies 

m ay dism iss gr ievances for  lack  of cooperat ion; in e ither  case this 

procedura l default  blocks later  at tem pts to lit igat e the m er it s.”) .    

  Gara makes a second argument  that  an allegat ion of deliberate 

indifference to ser ious medical need is a cont inuing violat ion and, as such, 

Kelley’s unt imeliness content ion is fr ivolous.   

  As the Seventh Circuit  explained in Heard v. Sheahan ,  2 5 3  

F.3 d 3 1 8  ( 7 th Cir . 2 0 0 1 ) , where a plaint iff charges that  the defendants 

inflicted cruel and unusual punishment  on him  by refusing to t reat  his 

condit ion, 

[ t ] his refusal cont inued for as long as the defendants had the 
power to do something about  his condit ion, which is to say unt il 
he left  the jail. Every day that  they prolonged his agony by not  
t reat ing his painful condit ion marked a fresh inflict ion of 
punishment  that  caused the statute of lim itat ions to start  
running anew. A ser ies of wrongful acts creates a ser ies of 
claims.  2 5 3  F.3 d a t  3 1 8  ( cita t ions om it ted) .   
 

While, clear ly, failure to t reat  a medical condit ion m ay const itute a 

cont inuing violat ion, Gara fails to dem onst rate how this could conceivably 

apply to Kelley.  Kelley’s act ions, at  most , delayed Gara’s care for three days 

in May 2009.  The act  was discrete, and there was no need for Gara to wait  

approximately eleven months for an ent ire ser ies of events to unfold before 

filing his gr ievance.  Since there was no excuse for Gara’s delay, the 

violat ion cannot  be deemed “cont inuing.”   See id. a t  3 2 0 .   

I V. Conclusion 
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  Having conducted de novo review, the Court  ADOPTS  in its 

ent irety Judge Williams’ July 13, 2012, Report  and Recommendat ion (Doc. 

73) , GRANTS  Defendant  Kelley’s mot ion for summary judgment  (Doc. 53)  

and DI SMI SSES w ithout  prejudice Gara’s claims against  Kelley.  See 

Ford , 3 6 2  F.ed a t  4 0 1  ( holding that  “ all dism issa ls under  §  1 9 9 7 e( a)  

should be w ithout  prejudice”)  ( em phasis in or igina l ) .         

  The Court  notes that  this mat ter is set  for final pret r ial 

conference on November 29, 2012, at  9: 00 a.m ., and jury t r ial on January 

14, 2013, at  9: 00 a.m .  Present ly remaining for t r ial are Gara’s claims 

against  Tracy Peek, Dr. Wahl and Wexford Health Sources, I nc.   

  I T I S SO ORDERED. 

  DATED this 23rd day of August , 2012 

 

      s/ Michael J. Reagan   
      MI CHAEL J. REAGAN 
      United States Dist r ict  Judge 
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