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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

JOSEPH DAVIS, #K-60509
Plaintiff,
VS. Case No. 3:10-CV-00971-JPG-PMF

NURSE WAHL, et al.,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the Court orfddeant Jill Wahl’'s motion for summary
judgment (Doc. 111). Plaintiff Davis has filed his respdii®ec. 114). Wahl has also filed her
reply (Doc. 116). Davis has filed a sur-rep(foc. 117). For the following reasons, the Court
grants Wahl's motion for summary judgment.

Background

Davis is currently incarcerateat Pinckneyville Correctional Center. Defendant Wahl is
employed by Wexford HealthaBrces, Inc., as a travelingysician. Wahl, among others,
treated Davis while he was incarcerated in Pinckneyville during 2010 and 2011. This Court will
relate the facts as they pertain to Wahl.

On July 19, 2011, Dauvis filed his Renewezt8nd Amended Complaint pursuant to 42
U.S.C. § 1983 asserting that dedants were deliberately indiffereto his serious medical needs
when they failed to provide adequate care¥avis’s “continued, severehronic and excessive
bleeding from his rectum during each bowewement” (Doc. 15, pg. 2). This Court divided

Davis’s pro se complaint into two counts, Co@mte being “Deliberatindifference to Serious

! The Court notes that the response was entitled “Plaintiff Reply to Defendant Motion for Summary Judgment,”
however the Court will construe this as a response.
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Medical Needs,” and Count Two being “Soy D@mplaints.” (Doc. 16). The Court then
dismissed Count Twold.

Davis makes the following claims in his complaint. On April 20, 2010, Davis submitted
sick call requests, asking to been regarding “severe, chrorand excessive bleeding from his
rectum during each bowel movement.” (Doc, 4§. 2). Davis brought fii‘'severe problematic
condition” to the attention of Wahl and thther Defendants and did not receive a “thorough
examination.”ld. Months passed “without any genuimeatment,” and Davis experienced
“chronic escruciating [sic] paiand blood streaming from his rectum” each time he attempted a
bowel movement or passed gad.

Dauvis states that he wentttze prison health care fatyliand was examined by Wahl on
August 12, 2010. On that date, Wahl told Davistiad ‘gas’ and didn’t neei see a Doctor.”
(Doc. 15, pg. 3). However, a Grievance Offic&port attached to Dasls complaint suggests
that this incident occurred agtly one year earlier andtiv an unidentified nurse.SeeDoc. 15,
pg. 14). The report states, “[g]rievant claineswas seen on NSC on 8/12/09 and after
explaining his symptoms to the nurse (unidentified) she said he had gas and didn’t need to see a
doctor.” Id. The report also states, “[p]er C. Fentftlihe nurse followed protocol per your
reports to her. You stated to her you had gaspaiotand were given Maalox to assist with your
issues.” Id. It seems that this incident ogced on August 12, 2009, and not August 12, 2010,
as Davis states in his complairiTherefore, although Davisgares that prison officials were
deliberately indifferent to hisedical needs in 2009 and 2018e€Doc. 114, pg. 5), Davis has
not alleged, and the record does raftect, that Davis sought medi attention for treatment of

his rectal bleeding during 2009.



In their various filings withthis Court, Davis and Wahl ege on the following facts.
Davis has suffered rectaldgdding and pain since Apaf 2010. On April 19, 2010, Davis
noticed he had rectal bleeding. Wahl exadiiavis on April 20, 2010. The prison medical
records show on this date that Wahl ndbevis might suffer fom rectal prolapsé(SeeDoc.
112-3, pg. 4). Wahl examined Davis again on April 23, 2010, and prescribed suppositories,
blood work, and stool tests. Thappositories helped to stop Dsigirectal bleeding at times.
On May 26, 2010, Wahl examined Davis, and Davis tested positive for H. Pylori, an infection.
Wahl prescribed Prilos&cbismuth subsalicylateand antibiotics. On July 6, 2010, Wahl found
that Davis had no blood in his stool and ordarere stool testsOn August 25, 2010, Wahl
examined Davis and found that Davis tested negdtivan H. pylori infeton. In September of
2010, Davis told a nurse that Wahl had prevMypssggested Davis have a colonoscopy. In
September of 2010, Dr. Shepherd examined D&uis\d that Davis tested positive for H. pylori,
and prescribed Zanthand hemoccult tests In November of 2010, Davis again experienced
rectal bleeding. Shepherd prescribed various catidns and sitz baths. Davis concedes that

sitz baths provide him relief for his conditiovahl last treated Davis on January 4, 2011.

2 “Rectal prolapse occurs when the last several inché® large intestine (the rectum) becomes abnormally
stretched and protrudes from the anus.” Maiini€ http://www.mayoclinic.com/health/rectal-prolapse-
surgery/MY00312 (last visited Nov. 12, 2013). “In its early stages, rectal prolapse may be treated with stool
softeners, suppositories and other medications. But most people need surgery to repair rectal pragpse.” M
Clinic, http://www.mayoclinicorg/rectal-prolapse/treatment.html?nm=¢omlinkpilot&placement=bottom (last
visited Nov. 14, 2013).

3 H. pylori infections may include symptoms such as an ache or burning pain in the apdausea, vomiting,

severe or persistent abdominal pain, difficulty swallowing, or bloody or black tarry stooj® GHaic,

http://www mayoclinic.com/health/h-pylori/DS00958/DSECTION=symptoms (last visited Nov. 12, 2013).

* Prilosec contains the active ingredient omepraztBemetimes omeprazole ised in combination with

antibiotics... to treat ulcers associated with infectiansed by the H. pylori bacteria....” Mayo Clinic,

http://www mayoclinic.com/health/drug-informan/DR601471 (last visited Nov. 14, 2013).

® “Bismuth subsalicylate is used to trefi@rrhea in adults and teenagers. It is also used to relieve the symptoms of
upset stomach, such as heartburn, indigestion, and nausea in adults and teenagers.” Mayo Clinic,

http://www mayoclinic.com/health/drug-informati/DR601893 (last visited Nov. 14, 2013).

® Zantac can be used to treat, among other things, heartburn, acid indigestion, and sour stomach. dayo Clini
http://www mayoclinic.com/health/drug-informati/DR601907 (last visited Nov. 14, 2013).

" Hemoccult tests are used to “detect blood found in the stool....” Dartmouth-Hitchcock, http://patients.dartmouth-
hitchcock.org/colorectal/hemoccult_test.h{tast visited Nov. 14, 2013).
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On June 2, 2011, Dr. Schmidt examined Davi&eeDoc. 112-3, pg. 23). Schmidt found
that Davis’s “examination was unremarkable” arat ihwas “unclear what is causing [Davis’s]
problem.” Id. Schmidt recommended that Davis havakstudies, a blood sgen, and possibly
a colonoscopyld. On December 1, 2011, Dr. Mutch examined Davis. (See Doc. 112-3, pg.
25). Mutch found that Davis hadllfthickness rectal prolapsed. Mutch recommended that
Davis “undergo a colonoscopy” and then suyder his prolapse, specifically “a sigmoid
resection and rectopeky 1d. On December 5, 2011, Davis signed a Medical Services Refusal
form, refusing surgery toorrect his prolapse.SeeDoc. 112-3, pg. 24). Dauvis still has not had
the surgery but concedes that he may heeurgery whenever he chooses to do so.

On June 21, 2013, Defendant Wahl filed her motion for summary judgment (Doc. 111).
In Wahl’'s motion, Wahl makes the following ai@s to support her argument that she was not
deliberately indifferent to Dagis medical needs. Wahl “proled adequate (if not good)
medical care and treatment to the plaintiff fompbaints of rectal ldeding and other stomach
pains on at least 8 occasions.” (Doc. 111, pgV8ahl prescribed “suppositories, antibiotics,
and medications to ease [Davis’s] stomach daints, various blood arngtool tests, and sitz
baths.” Id. Davis admitted that the supposiés and medications helpetl. Davis “was sent
to see an outside gastrointeat specialist who recommendatbre blood and stool tests and a
colonoscopy, both of which had beerd@ered or recommended by Dr. Wahld. The specialist

found Davis’s “physical examination was unremarkakind that it was “urear what is causing

8 In a sigmoid resection and rectopexy, “[tlhe surgeon makes an incision in the abdomen and remayasithe si
colon, the part of the large intestidesest to the rectum and anus. Theaeexy procedure anchors the rectum to a
bony structure attached to the lower spimd pelvis (sacrum). In most cases, it is possible to perform this operation
using minimally invasive surgery, which results in smaller incisions and a shorter hospital stay than does
conventional surgery.” Mayo Clinihttp://www mayoclinic.org/rectal-
prolapse/treatment.html?mc_id=comlinkpilot&placensdrottom (last visited Na 14, 2013).
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his problem.” Id. Finally, Wahl notes that while alcerectal surgeon recommended to Davis
that he have surgery, Davis refused suygand has continued to refuseld.

On July 23, 2013, Plaintiff Davis filed his response (Doc. 114) and a memorandum in
support of his response (Doc. 115). In hismoeandum, Davis makes the following arguments
in an effort to show that Wahl was deliberatelgiifferent to his serioumedical needs. Wahl
failed to prescribe pain medication. Wahl é&hDavis his sitz bath treatments that Dr.
Shepherd had previously preseil and instead told Davis torfigm his sitz baths in his cell
using a washcloth and hot water. Davis’s celéwat clean enough for him to take a sitz bath,
and Wahl failed to prescribe cleag supplies with which to cleahe cell. Davis’s cell did not
have heat or hot water at this time. Davis stttasby telling him he nst give himself a sitz
bath in his cell, “[Wahl] disregds an excessive risk to [Da\@ghealth and safety....” (Doc.
115, pg. 6). Davis states that hethto filed [sic] grievances dhe defendants to get the sitz
baths and medical treatments.” (Doc. 114, pg.Rally, Davis seems to make the argument
that Wahl should have sent him to a rectal specialist soo8eeD6c. 114, pp. 2-3).

On July 30, 2013, Wabhl filed her reply to\Bsis response (Doc. 116). Wahl correctly
points out that Davis allegesathhe was denied care in 2088d 2010 even though he concedes
that his rectal bleeding did not begin until Adrd, 2010. Wabhl states that she first examined
Davis for his rectal bleeding on April 20, 2010, dhdt she last examined Davis on January 4,
2011. Wahl argues that she cannot be held lfablany deliberate indifference that occurred
outside this timeframe. Wahlso argues that the medicati@i® prescribed helped Davis’s

rectal bleeding and stomach pain.



Davis has filed a sur-reply. However, “[u]mde circumstances will sur-reply briefs be
accepted.” S.D. lll. L.R. 7.1(c). Therefore, the Court strikes the sur-reply (Doc. 117). The
Court will now consider whether Wahlestitled to judgment as a matter of law.

Analysis

Summary judgment is appropigawhere “the movant sh@athat there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a)see Celotex Corp. v. Catrett77 U.S. 317, 322 (1988path v. Hayes Wheels
Int'l-Ind., Inc., 211 F.3d 392, 396 (7th Cir. 2000). Theiesving court must construe the
evidence in the light most favorable to the noning party and drawllareasonable inferences
in favor of that party.See Anderson v. Liberty Lobby, Ing77 U.S. 242, 255 (1986} helios v.
Heavener520 F.3d 678, 685 (7th Cir. 2008path 211 F.3d at 396.

In responding to a summary judgment motion, the nonmoving party may not simply rest
upon the allegations contained in the pleadingsrugt present specific facts to show that a
genuine issue of matatifact exists. Fed. R. Civ. P. 56(e)(€glotex 477 U.S. at 322-26;
Johnson v. City of Fort Wayn@l F.3d 922, 931 (7th Cir. 1996). A genuine issue of material
fact is not demonstrated by the mere existenf “some alleged factual dispute between the
parties,”Anderson477 U.S. at 247, or by “some metaphysa@lbt as to the material facts,”
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986). Rather, a genuine
issue of material fact exists grif “a fair-minded jury could reurn a verdict for the [nonmoving
party] on the evidence presentedriderson477 U.S. at 252.

The Eighth Amendment imposes liability ongmn officials who “inentionally disregard
a known, objectively serious medical condition ghases an excessive risk to an inmate’s

health.” Gonzalez v. Feinermab63 F.3d 311, 313-14 (7th Cir. 2011) (citirgrmer v.



Brennan 511 U.S. 825, 837 (1994)). Accordingly, Dewmust establish he suffered from an
“objectively serious medical cortcin” and medical officials “wex aware of the serious medical
need and were deliberately indifferent to iKing v. Kramer 680 F.3d 1013, 1018 (7th Cir.
2012).

In Wahl's motion for summary judgment, Waloes not dispute whether Davis suffered
from an “objectively serious medical condition,” vather Wahl focuses her arguments as to the
deliberate indifference prong. Therefore, @aurt will only address whether Wahl was
deliberately indifferent to Davis'rectal bleeding and pain. Dawan establish that Wahl was
deliberately indifferent if Wahl's treatmewas “such a substantial departure from accepted
professional judgment, practice, or standards @®monstrate that the person responsible did
not base the decision saoch a judgment.”King, 680 F.3d at 1018-19. Davis may also recover
if he can prove Wahl “deliberately gave hancertain kind of treatment knowing that it was
ineffective . . . as a way of choosing ‘thasier and less efficeous treatment.”’Kelley v.
McGinnis 899 F.2d 612 (7th Cir. 1990) (quotiggtelle v. Gamble429 U.S. 97, 104 n.10
(1976)). However, medical malpractice dingere disagreement with a doctor’'s medical
judgment” will not establiskleliberate indifferenceGreeno v. Daley414 F.3d 645, 653 (7th
Cir. 2005) (citingEstelle 429 U.S. at 106xee also Berry v. Peterma®04 F.3d 435, 441 (7th
Cir. 2010)).

Looking at the evidence in thght most favorable to Davis,is clear that Wahl was not
deliberately indifferent to Davis'rectal bleeding and pain. Davioticed his rectal bleeding on
April 19, 2010, and Wahl examined Davig thery next day. On April 23, 2010, Wahl
prescribed suppositories as well as blood and ststd. Wahl treatedavis’s rectal bleeding

with various medications, and Davis reported thatmedications helpdd stop his rectal



bleeding at times. Upon discavugy that Davis had tested positive for an H. pylori infection,
Wabhl prescribed antibiotics to treat the irtfer, and even conducted a follow-up examination of
Davis to ensure that the infection was gomleich it was. Therefore, not only was Wahl
attentive to Davis’s medical needs, but Wahl glave Davis effective treatment. Davis has not
produced evidence that Wahl made a substatearture from accepted professional judgment,
practice, or standards. In fact, the evidence suggests otherwise. One physician examined Davis
and found that it was “unclear” what was cagshis rectal bleeding vile another physician
recommended the same course of treatment as Wahl; that Davis undergo a colonoscopy. While
one physician suggested surgery, Davissedfusurgery and continues to do so.

As to the denial of Davis’stzi baths, Wahl instructed Da&vio conduct these in his cell.
However, after learning that Davis claimed aekled hot water in hisell, Wahl reinstated
Davis’s sitz baths so that heuwdd take them in the healthcardtuagain. Therefore, she was not
indifferent to his needs in this respect.

Next, the Court will address Wahl’s failut@ prescribe pain mecktion. Davis does not
need to demonstrate that Widikerally ignored his painSherrod v. Lingle223 F.3d 605, 611
(7th Cir. 2000), rather Davis must show thathR&aresponses to Davspain “were so plainly
inappropriate as to permit the inference fhgahl] intentionally orrecklessly disregarded
[Davis’s] needs.”Hayes v. Snydeb46 F.3d 516, 524 (7th Cir. 2008) (citiGgeeno v. Daley
414 F.3d 645, 653 (7th Cir. 2005)). Wahl did natgaribe pain medication to Davis, however,
the prison medical records show that during the period Wahl treated Davis, he only made
complaints of abdominal and stomach pain. hWgave Davis medications to help with his
abdominal discomfort such as Prilosec and hisnsubsalicylate. @ditionally, when Wahl

discovered that Davis tested pgog for H. pylori, an infectionvhich can cause abdominal pain,



Wahl effectively treated Davis for the infemti. Moreover, Davis concedes Wahl's treatment
provided him relief.

Finally, the Court will address Davis’s argurhémat Wahl delayed Davis’s access to a
rectal specialist. “A delay in treatment may constitute deliberate indifference if the delay
exacerbated the injury or unnecessapilglonged an inmate’s painMcGowan v. Hulick612
F.3d 636, 640 (7th Cir. 2010) (citiritstelle, 429 U.S. at 104-05). “A prison inmate has no
independent constitutional right to outsidedisal care additional and supplemental to the
medical care provided by the prisstaff within the institution.”Roberts v. Spalding’83 F.2d
867, 870 (9th Cir. 1986) (citingstelle,429 U.S. at 103—-043%ee alsd-orbes v. Edgarl12 F.3d
262, 267 (7th Cir. 1997) (explainingahinmates are not entitleéd demand specific care). The
record does not show that Wahl delayed Daas®ess to an outside spaist, but rather that
Wabhl chose a course of treatment for Daaig] Davis reported improvement from that
treatment. Furthermore, a gastrointestinaksdist later examined Davis and recommended the
same course that Wahl recommended, bloodstoal tests as well ascolonoscopy. Finally,
while another specialist di@commend surgery, Davis refused the surgery. In conclusion, the
Court finds that Wahl did not deny or delagivis’'s access to a rectal specialist.

For these reasons, the Court concludeswWhdil was not deliberately indifferent to
Davis’s rectal bleeding and Wahl is entitled to joeignt as a matter of law. Because Wahl is the
only remaining Defendant, the Court dismisses this case.

Conclusion
For the foregoing reasons, the Court:
e GRANTS Wahl's motion for summary judgment (Doc. 111);

e DISMISSES Wahl from this case;



e STRIKES, Davis’s sur-reply (Docl17) from the record; and

e DIRECTSthe Clerk of Court to enter judgment accordingly.

IT1SSO ORDERED.
DATED: November 20, 2013
¢ J. Phil Gilbert

J. PHIL GILBERT
DISTRICT JUDGE
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