Hoskins v. Craig Doc. 8

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROSIVITO HOSKINS, #06048-027

Plaintiff,

OFFICER CRAIG,

)
)
|
VS. ) CIVIL NO. 11-296-GPM
)
)
)
Defendant. )

MEMORANDUM AND ORDER

MURPHY, District Judge:

Plaintiff, an inmate in the United States Penitentiary in Marion, Illinois (USP Marion), brings
this action for alleged violations of his constitutional rights by persons acting under the color of
federal authority See Bivensv. Sx Unknown Named Agents, 403 U.S. 388 (1971). This case is now
before the Court for a preliminary reviewtbe complaint pursuant to 28 U.S.C. 8 1915A, which
provides:

(a) Screening.— The court shall review, before dotikg, if feasible or, in any event,

as soon as practicable after docketing, a complaint in a civil action in which a

prisoner seeks redress from a governmental entity or officer or employee of a

governmental entity.

(b) Groundsfor Dismissal.— On review, the court sthadentify cognizable claims

or dismiss the complaint, or any portion of the complaint, if the complaint—

(1) is frivolous, malicious, or fails to state a claim on which relief
may be granted; or

(2) seeks monetary relief from afdedant who is immune from such
relief.

28 U.S.C. § 1915A. An action or claim is frivolousiiflacks an arguable basis either in law or in

fact.” Neitzkev. Williams, 490 U.S. 319, 325 (1989). An actifails to state a claim upon which
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relief can be granted if it does nakead “enough facts to state a claim to relief that is plausible on
its face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). Upoareful review of the
complaint and any supporting exhibits, the Court fibdppropriate to exercise its authority under
§ 1915A; this complaint contains claims that cannot be dismissed at this time.

FACTSALLEGED IN COMPLAINT

In May 2010, Plaintiff was transferred toe segregation housing unit in USP Marion.
Defendant Craig was charged with packing PlHisfproperty and moving it to Plaintiff’'s new cell.
During the packing process, Defendant Craig threw numerous property items in the trash and
damaged Plaintiff's radio, photo album, and transcript cover. Plaintiff alleges that the total value
of the trashed and damaged property totals at least $4,149.

Because some of the property that was dgett was of sentimental value, such as photos
and news clippings, Plaintiff has suffered emotiahstress because of the loss. This stress has
caused Plaintiff to experience insomnia and severe headaches.

DISCUSSION

Count 1: Property

Plaintiff alleges that he was deprived of personal property when Defendant Craig threw many
items belonging to Plaintiff in the trash and dgexh other items. Plaintiff suggests that these
actions were intentionally taken by Defendant Chaign effort to prevent Plaintiff from receiving

all of his personal property. Plaintiff claims thiais deprivation occurred without any procedure,

At the outset, the Court recognizes that there is some doubt as to the vial@litgnsf
claims going forward in light of the United States Supreme Court’s recent oral argument in
Minneci, et al. v. Pollard (docket 10-1104). This Court finds it most efficient to conduct the
threshold review in this case. After Defendants are served, the case will be in a better posture to
consider, on Defendants’ motion, the Supreme Court’s ultimate holding.
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in violation of his personal property rights.

The Supreme Court has held that deprivatiaanahmate’s property does not violate the due
process clausé the government provides an adequate reméthydson v. Palmer, 468 U.S. 517,
536 (1984). The Seventh Circuit Court of Appdwads held that federal prisoners may bring suit,
pursuant to the Federal Torts Claim Act, for imgs sustained through the negligent acts of prison
officials. Palay v. United States, 349 F.3d 418, 425 (7th Cir. 2003) (discusdihgted States v.
Muniz, 374 U.S. 150 (1963)). This would make theéral Torts Claims Act an adequate remedy
to address the negligent deprivation of personal property.

The Federal Tort Claim&ct (FTCA), 28 U.S.C. 88 1346, 26'#llseq, is “a limited waiver
of sovereign immunity” that makes the United 8s¢diable “for certain torts of federal employees
acting within the scope of their employmenriited Satesv. Orleans, 425 U.S. 807, 813 (1976).
In relevant part, the FTCA allows for “claims against the United States, for money damages ... for
injury or loss of property ... caused by the negtigor wrongful act oomission of any employee
of the Government while acting within the scope of his office or employment.” 28 U.S.C.
8 1346(b)(1). This would apply where a BureduPrisons official, who is a federal employee,
commits an applicable tort against an inmatdowever, there are certain exceptions to this
coverage. Section 28 U.S.C. § 2680(c) states that the FTCA immunity waiver does not apply to
“[alny claim arising in respect of ... the detem of any goods, mercharsei, or other property by
any officer of customs or excise any other law enforcement officer.”

The Supreme Court has held that this languggaies to instances in which an inmate
attempts to sue the United States wherdarf prison has lost his or her properyiv. Federal

Bureau of Prisons, 552 U.S. 214, 227-28 (2008). T@eurt further held in thali case that Federal
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Bureau of Prisons employees are “other émfiorcement officers” under the FTCA, which means
that prisoners whose property is “detained” byéral Bureau of Prisons employees cannot bring
suit under the FTCAAIi, 552 U.S. 214.

With this ruling, it no longer seems that the FTCA is an adequate remedy for inmates
alleging intentional deprivation of personal property. If this is the ¢hsdson would seem to
indicate that these claims raised by federaldtes can be brought pursuant to the due process
clause.See Hudson v. Palmer, 468 U.S. 517, 536 (1984) (deprivatioian inmate’s property does
not violate the due process clause where theresetisadequate post-deprivation remedy). At this
point, it is not entirely clear whether the Supredoeirt opened up this avenue to federal inmates.
This Court is unable to dismiss this claim at this point in the litigation.

Count Two: Emotional Distress

Plaintiff claims that because some of thegarty that was thrown away by Defendant Craig
was of sentimental value, namely photos and newspaper clippings, he experienced emotional
distress, which in turn caused him to suffer from insomnia and severe headaches. Inmates are
prohibited from bringing claims for emotionalfaring without a showing of an actual physical
injury that occurred prior to the suit being brougBee 42 U.S.C. § 1997e(e¥ee also Jones v.

Bock, 549 U.S. 199, 222 (20073mithv. Peters, 631 F.3d 418, 420-421 (7th Cir. 201Rdpinson
v. Page, 170 F.3d 747, 748-49 (7th Cir. 1999).

In determining whether there has been a physical injuryRtbenson Court pointed to
Sglar v. Hightower, 112 F.3d 191, 193 (5th Cir. 1997), in white Fifth Circuit Court of Appeals
stated: “[ijn the absence of adgfinition of ‘physical injury’ in[§ 1997e(e)], we hold that ... the

injury must be more thaae minimus, but need not be significahfil2 F.3d at 193 (a bruised ear
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was found to bde minimus and thus did not support a claim &motional or mental distress). The
Seventh Circuit’s nod to tlde minimus standard has been utilized in both the Central and Northern
Districts of Illinois. See Arnold v. Williams, No. 07-1178, 2010 WL 2697156, at *2 (C.D. Ill. July
7, 2010);Rahimv. Sheahan, No. 99-C-0395, 2001 WL 1263493, at *9 (N.D. Ill. Oct. 19, 2001).

Plaintiff alleges that because his sentitaémroperty was destroyed, he has suffered
emotional damage, which in turn caused insomnia and headaches. The Northern District has had
opportunity to consider both of these ailmentsanjunction with the physical injury standard and
has found that both ade minimus injuries in terms of 8 1997e(e) and, therefore, do not support
emotional damages claimSee Agrawal v. Briley, No. 02-C-6807, 2006 WL 3523750, at *14 (N.D.
lll. Dec. 6, 2006) (citingvartinv. Gold, No. 05-cv-28, 2005 WL 1862116, at *9 (D. Vt. Aug.
4, 2005) for proposition that headaches do not satisfphysical injury requirement of 8§ 1997e(e));
Cannon v. Burkybile, No. 99-C-4623, 2000 WL 1409852, at *6 (NI Sept. 25, 2000) (inmate
who suffered from both headaches and insonasayell as stress and anxiety, did not state a
physical injury pursuant to 8 1997e(e)).

Although Plaintiff's injury need not b&gnificant, it must be more thela minimus, which
this Court believes his claims for headaches asadnmmia are not. As stated above, other district
courts within the Seventh Circuit have found thath headaches and insomnia, even when coupled
together, do not meet the standafgphysical injury. Without tis physical injury requirement,
Plaintiff has not stated an emotional distress claim that can survive 8 1997e(e). As a result, this
claim must be dismissed with prejudice.

SUMMARY

The Clerk of Court iDIRECTED to complete, on Plaintiff's behalf, a summons and form
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USM-285 for service of process on Defend@RAIG; the Clerk shall issue the completed
summons. The United States MarsBdlALL serve Defendarf@RAIG pursuant to Rule 4(e) of
the Federal Rules of Civil Proceduréll costs of service shall kedvanced by the United States,
and the Clerk shall provide all necessary mateaiadscopies to the United States Marshals Service.

In addition, pursuant to Federal Rule of Civil Procedure 4(i), the Clerk shall (1) personally
deliver to or send by registered or certified mddessed to the civil-process clerk at the office of
the United States Attorney for the Southerrstbet of lllinois a copy of the summons, the
complaint, and this Memorandum and Order; and (2) send by registered or certified mail to the
Attorney General of the United States at Wiagton, D.C., a copy of the summons, the complaint,
and this Memorandum and Order.

Itis FURTHER ORDERED that Plaintiff shall serve upddefendant, or if an appearance
has been entered by counsel, upon that atfpmeopy of every pleading or other document
submitted for consideration by this Court. Plairgtiill include with the original paper to be filed
a certificate stating the date that a true and correct copy of the document was mailed to each
defendant or counsel. Any papeceived by a district judge or a magistrate judge which has not
been filed with the Clerk or which fails to include a certificate of service will be disregarded by the

Court.

2 Rule 4(e) provides, “an individual — other than a minor, an incompetent person, or a
person whose waiver has been filed — may be senvagudicial district of the United States by:
(2) following state law for serving a summons in an action brought in courts of general
jurisdiction in the state where the district court is located or where service is made; or (2) doing
any of the following: (A) delivering a copy tiie summons and of the complaint to the
individual personally; (B) leaving a copy of each at the individual’'s dwelling or usual place of
abode with someone of suitable age and discretion who resides there; or (C) delivering a copy of
each to an agent authorized by appointment or law to receive service of process.”
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Defendant i©ORDERED to timely file an appropriate sponsive pleading to the complaint
and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
Judge Wilkerson for further pre-trial proceedings.

Further, this entire matter REFERRED to Unitec State Magistratc Judgt Wilkerson for
disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § @B6(ttdl,all the parties
consent to such areferral.

Finally, Plaintiff is ADVISED that he is unde ar obligatior to keef the Clerk of Courtand
eacl opposin( party informec of any changr in his addres; the Court will not independently
investigat his whereabout This shall be done in writing and not later ti7adays after a transfer
or other change in address occurs. Failureotaply with this ordewill cause a delay in the
transmission of court documents and may reswlismissal of this action for want of prosecution.
See FED. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: November 15, 2011

s/ G @ML%@

G. PATRICK MURPHY
United States District Judge
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