Brumfield v. USA Doc. 8

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JEFFREY BRUMFIELD, )
#02773-025, )
Petitioner, ;
V. ; No. 11-CV-679-WDS
UNITED STATESOF AMERICA, ;
Respondent. ;
ORDER

STIEHL, District Judge:
Before the Couris petitionerJeffrey Brumfields motion to vacate, set aside, oro
recthis sentence pursuant to 28 U.S.C. § 2255 (Doc.HBGbvernment hasegponded

(Doc. 6), and petitionerds repled with arenewedmotion to appoint cowsel (Doc. 7.

BACKGROUND

On April 26, 2010, ptitioner pleded guilty to one count of possession with intent to
distributefive grams or more afocaine base (crackgge 21 U.S.C. §841(a)(1),841(b)(1)
(B)(iii), and two counts of distribution of cocaine base,88 811(a)(1) 841(b)(1)(C)(Doc.
22, 8ll, 11, No. 09€R-30169).He had made two sale$ crack cocaingone of 0.6grams
and another of 0.4 grams, to a confidential informant; police later found 13.8 gramskof cra
cocane in petitioner’s living roomT he statutory term of imprisonment for count one was 5—
40 years. The maximum term for the other two cowats 20 years.

The total quantity of cocaine base constituting petitioner’s relevant condadew
tween 520 grams, creatinglzaseoffense level of 24. That base offense level did not apply,

however becausgetitioner’s criminal historynadehim a career offenderesulting in an B
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fense level of 34See 18 U.S.C. 924(e)(1) After a 3level reduction for acceptance of re-
sponsibility, his total offense level was Fetitioner had a criminal history category of VI, so
his advisory guideline range for imprisonment was 188—-235 months.

On September 27, 201ibe Courtsentencegbetitioner to188 months in prison on
each counto run concurrentlygave hinfour yearsof supervised releasand imposea
$300 special aessmentDocs. 35, 37, No. 0%GR-30169). he Supreme Couthas sincéneld
that theFair Sentencing Act’'s new mdatory minimumsapply tooffendersserienced after
August 3, 2010, including thosentenced before emergency amendments to the Sentencing
Guidelines took effect on November 1, 20%€e Dorsey v. United Sates, 132 S.Ct. 2321,
2335-36 (2012).

DISCUSSION

A federal prisoner “claiming the right to be released upon the ground that the sentence
was imposed in violation of the Constitution or laws of the United States . . . may move the
court which imposed theentence to vacate, set aside or correct the sentence.” 28 U.S.C.

§ 2255(a). “If the court finds that ... the sentence imposed was not authorized bydaw ...
that there has been such a denial or infringement of the constitutional rightpostmeras
to render the judgment vulnerable to collateral attack, the court shall vacate dredjsej-t
ment aside and shall discharge the prisoner or resentence him or grantialrevearrect
the sentence as may appear approptigte255(b).

“Relief under 255 is available only for errors of constitutional or jurisdictional
magnitude, or where the error represents a fundamental defect which inheguits in a
complete miscarriage of justic&Kdlly v. United States, 29 F.3d 1107, 1112 (7th Cir. 1994)
(quotations omitted). As a resulglief under 8255 is‘reserved for extraordinary situa-
tions.” Prewitt v. United Sates, 83 F.3d 812, 816 (7th Cir. 199@)¥monacid v. United Sates,

476 F.3d 518, 521 (7th Cir. 2007).



ANALYSIS

Petitioner raisethree grounds for relief in his § 2255 motigh) that tial counsel
was ineffective fonotfiling a notice of appeal regardipgtitioner’sright to be sentenced
under the Fair Sentencing A¢2) that petitioneishould have been sentenced urnberFair
Sentencing Act because his sentence was imposed after the Act was sigread gmal I(3)
thatthe Government breached the plea agreerbgmniot revealing that, for the Government to
recommend a departure from the guidelines under U.S.&K1.8, petitionerwould be e-
quired to testify against his nephew

The Government believes petitioner is barred from bringing this motion by therwa
in his plea agreemenAccording to the terms of the plea agreement, petitioner waived his
right to contest any aspect of his conviction and sentenmecept for(1) an appeabased on
the reasonableness of a sentence imposed “in excess of the Sentencing Guidadiaes as d
mined by the Court (or any applicable statutory minimum, whichever is gre&2¢rany
subsequent change in the interpretation of the law by the United States Suprenue tbeurt
United States Court of Appeals for the Seventh Cirathich is declared retroactive by those
Courts, and which reters the Defendant actually innocent of the charges covered herein,” or
(3) “appeals based upon Sentencing Guideline amendmvbitis are made retroactive by the
United States Sentencing CommissioRd¢€. 22, § 111, 11 2, 3, No. 06R-30169).

A waiver ofthe right to appeal, or to bringcallateral attack under 3255, is genefa
ly enforceableE.g., Keller v. United States, 657 F.3d 675, 681 (7th Cir. 201 Tgnes v. Unit-
ed Sates, 167 F.3d 1142, 1145 (7th Cir.1999). Exceptions incltittee plea agreement ce
taining the waivewasinvoluntary the district court relied on a constititutionally impermissi-
ble factor, the sentence exceeded the statutory maximuhe petitioner claimgeffective
assistance of counsel in the negotiation of the plea agredfetist, 657 F.3d at 681The
grounds of the collateral attack must also be within the scope of the wdi\eiting United

Satesv. Chapa, 602 F.3d 865, 868 (7th Cir. 2010)).



The Court finds that the waiver in petitionepkea agreement is enforceable. The e
ceptions, such as its being involuntary, do not apply Rettionerasserts thahe Govern-
ment breached the plea agreement by not revealing thaduid be required to testify against
his nephew, but breach is not among the exceptiwmisan render avaiver unenfeceable®
See United Sates v. Behrman, 235 F.3d 1049, 1052 (7th Cir. 2000) (“Only arguments that
would nullify the plea itself suive.”). If it were true that the Government breached the
agreement, that would only entitle petitioner to specific perfoom&ee United Sates v.

Whitlow, 287 F.3d 638, 640 (7th Cir. 2002). Thhe Court agrees with the Government that
petitioner’s waiver is eorceable.

The Courtalsoagrees with the Government that the grounds of petitioner’s motion do
not fall withinany of the exceptions to the waias stated in the terms of the plea agreement
First, the waiver does not applydo appeabased on the reasonaféss of aentencem-
posed in excess of the Sentencing GuideliBas petitioner's motion isa collateral attack,
not an apeal.Cf. Keller, 657 F.3d at 681 (noting that a waiver “must clearly state” that the
defendant is waiving his right to bring a collateral attagkd his sentence was not imposed
in excess of the Sentencing Guidelines. He was givemit8hs, which is still within the
guideline range applicable now after the Fair Sentencing AdDarsdy (151-188 months),
albeit at thehigh end Second, the waiver also does not apply to a subsequent change in the
interpretation of the law that renders petitioner actually innocent of the shaip is not
availingeither, because petitioner is not actually innocent of the chakgdsfinally, the

waiver does not apply @ppeals baseah Sentencing Guideline amendments. Agtis, is

! Further, petitioner’'s argument is without merit. The terms ofohéa agreement state that he must cooperate
fully with the Government, including by providing “complete and truthéstimony ... in any trial proceeding”
and “concerning all criminal actityi about which [petitioner] knows” (Doc. 22,18 1). So he was required to
testify against anyone; there was no exception for his relativesoRetihimself breached the plea agreement
when he refused to testify. He breached it again by filing tloiSom The Government is entitled to withdraw
any concessions it madgee United Satesv. Hare, 269 F.3d 859, 862 (7th Cir. 2001 A(tefendant who pro-

ises as part of his plea agreement to provide truthful informaticestifytin some other case, amtho does not
carry through, forfeits the benefits of the agreement, and the Unitexs &dtee to reinstate dismissed charges
and continue the prosecution.
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not an appegland petitionés motion isbased orthe Fair Sentencing Act (ari@brsey), not
the Sentencing Guidelines.

Yet, pursuant to Department of Justice policy, the Government chooses not to enforce
the waiver in petitioner’s plea agreemastto petitioner'sexond claim The Government
asks the Court to resentence petitioner under the Fair Sentencing Act.

As the Government explains, petitioner's PSR found that the drug amount for count 1
was 13.8 grams of cocaine base, and that amount no longer meets the threshold of 28 grams
under 18 U.S.C. § 841(b)(1)(B). Instead, § 841(b)(1)(C) applies, so the statutory range of i
prisonment is now 0—20 years. Petitonms a career offender anehder U.S.S.G. § 4B1.4,
statutory maximum of 20 years results in an offense level of 32. Subtracting 3 de\aels f
ceptance of responsibilitas beforegivesan offense level of 29. Giveetitioner’s criminal
history category of VI, his new advisory guideline range is 151-188 months.

The Government further points out ttiag¢ parties agreed in the plea agreentisauit
the Government would “recommend sentencing at the low end of the range ultimately f
by the Court,” and that petitioner would not seek “any sentence below tastlamge of the
advisory sentence recommedd®y the guidelines after all guideline factors [were] abnsi
ered by the Gurt” (Doc. 22, 81, 14, No. 09€R-30169). Accordingly, pursuant to the ale
agreement, the Governmastommends petitioner be ezgenced to the low end of the new
guidelinerange, 151 months.

Petitioner does not dispute the Goveamt’s argumentde believes he and the Go
ernment are in agreement aagks the Court to resentence him under the Fair Sentencing
Act.® He adds thathe Court may, in its discretion, impose a newesece undet8 U.S.C.

8 3553(a) and give him a downward variafaerehabilitative conduct since his first serden

2The U.S. Probation Officeaforms the Court that it agrees with the Government’s calcukation

% He says, “It appears to some degree that petitioner and respondent agree Eratrield is entitled to rese
tencing pursuant to the Fair Sentencing Act of 2010,” and, “Becausepetiioes disgreeif] with the go-
ernment on the above premiggtitioner believes that resentencing under the Fair Sentencing Actrapapp
ate” (Doc. 7, p. 1). It appears that petitioner intended to say hendiodisagree with th€&overnment.
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ing, inlight of Pepper v. United Sates, --- U.S.----, 131 S.Ct. 1229 (2011).

Because the Government is choosing not to enforce thenuaipetitioner’s plea
agreementhe CourtGRANT S petitioner'smotion to vacate, set aside, or correct his sen-
tence pursuant to 28 U.S.C. § 2255 (Doc. 1). His previous sentea€KTED, andthis
matter will be set for resentenciri@gtitioner’s motion to appoint counsel (Doc. 7) is
GRANTED. The CourtAPPOINT S John D. Stobbs Il of th&tobbs Law Offices, 307 Henry
Street, Suite 211, Alton, lllinois 62002 (phone: 618-462-8484) to represent petitioner for the
resentencing.

IT 1SSO ORDERED.

DATED: December 17, 2012

/[SWILLIAM D. STIEHL
DISTRICT JUDGE




