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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

police officer for the City of East St. Louis
Police Department

HORATIO SUMRALL, )
TOMMY LEE WATSON, and )
JOE MOLLET, JR,, )
)
Plaintiffs, )
)

V. ) No. 11-CV-796-WDS
)
CITY OF EAST ST. LOUIS, )
a municipal corporation )
TOM DANCY, )
acting code enforcer for the City of East )
St. Louisand )
RICKY PERRY, )
)
)
)
)

Defendants.

MEMORANDUM & ORDER

STIEHL, District Judge:

Before the Court is defendants City of East St. Louis, Tom Danc\Riakg Pe-
ry’s motion to dismisglaintiffs’ second amended complaint (Doc. 3Qiftiffs Horatio
Sumrall, Tommy Lee Watson, and Joe Mollet, Jr. have responded (Dobedéndants
have also filed a motion for summary judgment (Doc. 47), but it is not yet ripe; the Court
will consider that motion after plaintiffs respond. In taction plaintiffs arebringing
statelaw claims of conversion, trespass, false arrest, and false imprisomerdll as

federal claims that their constitutional rightsre volatedunder 42 U.S.C. § 1983.

BACKGROUND

Plaintiff Horatio Sumrall ran a business cutting up metalsdre was leasing

property for the business and had the propamglosed by a fence and a locked gate. He
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had two employeespplaintiffs Tommy Lee Watson and Joe Mollet, Jr. Sumrall owned
various equipment at his business, including a backhoe, a service truck, cutting torches, a
generator, and sevetasilers.

At issue here, Tom Dancy, the acting code enforcer for the City of Easbut,
and Ricky Perrya City police officerproke the lock on the gate at Sumrall's business,
handcuffed and arrested Watson and Mollet, and took them to the locahjaig they
were held fomearly48 hours. Watson and Mollet were not formally charged or given any
reasons for their arrest.

Dancy and Perry then directed a towing company to remove Sumrall’'s property
valued at approximately $75,000, and put it in storB¢gntiffs allege defendants “ne
verted the property and title thereof to their own use” (Doc. 18, | 6). Defendants have not
yet returned the property, and Sumrall has lost the income from his business.

Plaintiffs bring statdaw claims of conversion, trespagalse arrest, and falseni
prisonment. They also allege their civil rights were violated under § 1983. Defendants,
they claim,deprived plaintiffs of their right to be free from harm, excessive force, and cr
el and unusual punishment under the Fourth and Eighth Amendmkxitgiffs further
claim that defendants (presumably they migenCity)had customs, policies, and practices
that violated plaintiffs’ rights; namely, they failed to appropriately traindéaorcement
officers and code enforcers on policies and procedures, ¢ovssg officers and codae
forcers in the creation of appropriate policies and procedures to ensure thdtplainti
rights would not be deprived, and to otherwise protect plaintiffs from the other defend-
ants’

Theclaims againsthe City of East St. Las Police Department were previously

dismissedas was th@rayer for punitive damages against the City (Doc. 31).

! Plaintiffs use boilerplate text and refer to “Defendant” generallyutiftout the complaint, making ihu
clear which defendant was intended.
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DiscussiON

“A pleading that states a claim for relief must contain: ... a short and plan stat
ment of the claim showing that the pleader is entitled to relief.” Fed. R. Civa)P A8(
complaint fails to state a claim on which relief may be granted if it doesewad [#nough
facts to state a claim to relief that is plausible on its fdgell’At. Corp. v. Twombly550
U.S. 544, 570 (2007). A claim to relief is plausible on its face “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thakethdadéefs
liable for the misconduct allegedXshcroft v Igbal, 556 U.S. 662, 678 (2009). And yet
“[s]pecific facts are not necessary; the statement need only give the ddfendaatice
of what the ... claim is and the grounds upon which it redBs0bks v. Ros$78 F.3d
574, 581 (7th Cir. 2009) (quotirigrickson v. Parduss51 U.S. 89, 93 (2007)). Courts
must accept factual allegations as true, but “some factual allegations will betcoyskr
implausible that they fail to provide sufficient notice to defendants of thetifflainlaim.”
Brooks 578 F.3d at 581. In contrast to factual allegations, courts “should not accept as ad-
equate abstract recitations of the elements of a cause of action or conclusicstiateg
ments.”Brooks 578 F.3d at 581igbal, 556 U.Sat663—-64(“While legal conclusionsan

provide the complaint’s framework, they must be supported by factual alleggtions.

ANALYSIS
|. False Imprisonment
Defendants argue that plaintiffs fail to state a claim for false imprisonifieey
say plaintiffsonly allege that Watson and Molletre falsé arrested without probable
cause without being formally charged or given reasons. Defendants contend thatfglaintif
fail to allege any unlawful detention, confinement, or restraint as requitiidams for a
claim of false imprisonmeng&es Martin v. Lincoln Park West Corp219 F.2d 622, 624

(7th Cir. 1955)To establish a claim of false arrest or false imprisonment, a plaintiff must
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show he “was restrained or arrested by the defendants, and that the defendhmiglracte
out having reasonable grounds to believe that an offense was committed by tifé plaint
Ross v. Mauro Chevrole®61 N.E.2d 313, 317 (lll. App. Ct. 2006) (internal quotations
omitted);Meerbrey v. Marshall Field & Co564 N.E.2d 1222, 1231 (1990).

Plaintiffs heredo claim thatdefendants (they do not say whetBancyor Perry)
handcuffed Watson and Met, took them to the local jaiand heldhemfor nearly 48
hours. Watson and Molletere nevecharged or given reasons for their arrest and snpri
onment. Thuplaintiffs allege they were restrained and that defendants acted withsut ha
ing reasonable grounds to believe that an offense was committed. Thé MDA that
plaintiffs plead enough facts to state a claim of false imprisonment and falsdlzatest

plausble on its face.

1. Trespass

Plaintiffs allege that Dancy and Perry, acting as agenthéoCity of East St. Lou-
is, trespassed when they broke the lock and entered the premises Sumrall wgsDeasi
fendants note that trespass to real property requires a wrongful inteeferiémcactual
possessory rights in the propertigftus v. Mingp511 N.E.2d 203, 210 (lll. App. Ct.
1987);accordGreat Atl. & Pac. Tea Co., Inc. v. LaSalle Nat. Ba3®5 N.E.2d 1193,
1196 (lll. App. Ct. 1979), and # theinterferencanust subtract from the owner’s use of
the propertyGeller v. Brownstone Condominium Assd@2 N.E.2d 807, 809l App.
Ct. 1980).Theyconclude thaBumrall’s trespass claishould be dismissed becaiian-
rall only leased the property and was notdthaer.

The Court has not found amgpedimento a lessee or tenabtinging an action for
trespass. The gist of the action is the impto thepossessianf the premises are oge
pied the action must be brought by the party in possession; if unoccupied, by the party

having the title and the right to the possessibtalligan v. Chi. & Rock Island R.R. Go.
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15 1ll. 558, 1854 WL 4737, at *1 (lll. 1854¢mphasis addedaccord Jackson v. Bank of
New YorkNo. 11cv-6410, 2012 WL 2503956, at *3 (N.D. Ill. June 28, 20k2E also
Libbra v. Mt. Olive & Staunton Coal Cdl72 N.E.2d 813, 816-18 (lll. App. Ct. 1961)
(deciding question of damage to crops broughtelbyant) J.E.MACY, REMEDY OF TENANT
AGAINST STRANGERWRONGFULLY INTERFERING WITHHIS POSSESSION12 A.L.R.2d 1192
(West 2013 The plaintiff Sumralladequately allegabat he had possession of therpre
ises. He was leasing the premises and running a busineswherdancy and Perrye

tered. Defendants’ motion to dismiss Sumrall’s trespass claim is theBENEED.

[11. The City of East St. Louis

Finally, defendantargue that all claims against the City of East St. Louis should be
dismissed because plaintiffi® not assert any constitutional deprivation caused by an off
cial policy or custom of the City. They say plaintiffs do not aig decisions by lawnka
ers or policymaking officialsvidespred practices, or any specific poliognly a“generic
list of puported failures.”

In the second amended complaint, plaintiffs cldiat their civil rights were violat-
ed as a “direct causal connect” between the &ty plaintiffs. They allege thdefendants,
includingthe City, acted under the color of state lawdepriving plaintiffs of their rights,
including their right to be &efrom harm, from excessive force, and from cruel and unusu-
al punishment. Thefurther allege that the City had “customs, policies, and practices” that
violated plaintiffs’ rights; namlg, that it“failed to appropriately train” lavenforcement
officers and codenforcers on policies and procedures, “failed to superafieers and
code enforcers in the creation of appropriate policies and procedures to ensuegrthat p
tiff s’ rights would not be deprived, and “failed to otherwise protetdintiffs from the
other defendants.

A plaintiff can bring an action under § 1983 against a municipality for the depriv
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tion of his constitutional right§.eesdale v. City of Chi690 F.3d 829, 833 (7th Cir. 2012);
Monell v. Dep't of Social Seryl36 U.S. 658, 690 (1978Respondeat superiatoes not
apply, howeverMonell, 436 U.S. at 6910 estabsh liability, the plaintiffmust show the
existence of afofficial policy” or other governmental custom that not only causes but is
the “moving force” behind the deprivation of constitutional rightesdale690 F.3d at

833 (quotingestate of Sims v. Cnty. of Bure&®6 F.3d 509, 514 (7th Cir. 20Q(Mternal
guotations omitted)Monell, 436 U.S. at 694. A plaintiff can estish theofficial policy

through “(1) an express policy that causes a constitutional deprivation wheneehf(ac
a widespread practice that is so permanent andsetled that it constitutes a custom or
practice; or (3an allegation that the constitutional injury was caused by a person-with f
nal policymaking authority. Teesdale690 F.3d at 834 (quotirgstate of Sim$H06 F.3d
at 515) accord Thomas v. Cook Cnty. Sheriff's Dep&8 F.3d 445, 453 (7th Cir. 2009).
Plaintiffs’ claims against the City muse dismissed because they consigy of
conclusory legal stateents.See Brooks578 F.3d at 58 Plaintiffs allege the existence of
“customs, policies, and practi¢esithout naming anyA failure to train emplgeeson wn-
specified policies and procedurespt to supervise the creation of policies, is hpitself
an official policy.See City of OkleCity v. Tuttle 471 U.S. 808, 823 (19853.J. v. Pe
spectives Charter Sgh685 F.Supp.2d 847, 857-88.D. Ill. 2010). A failure to prtect
from the other dendantsalsodoes noplausibly allegeghe existence adn offical policy.
Plaintiffs do not allege that police officeemployed byhe City frequently or even more
than oncanade arrests without probable cause and confiscated prdpeeBhelan v.
Cook Cnty,. 463 F.3d 773, 790 (7th Cir. 200®alhoun v. Ramsey#08 F.3d 375, 380 (7th
Cir. 2005)(a claim about eithesmissiors in an express poliay a widespread practice re-
guires more than a single incident to establish liabil&gcordingly, the CourEINDS

that plaintiffs fail to state 8 1983claim against the City.



CONCLUSION
Defendants’ motion to dismiss (Doc. 30JdRANTED IN PART AND DENIED
IN PART. It is DENIED as to plaintiffs’ claims of false imprisonment and trespass. It is
GRANTED as to plaintiffs’ claims against the City of East St. Louis. The Cibl &
MISSED WITHOUT PREJUDICE.
IT 1SSO ORDERED.

DATED: January 11, 2013

/IS WILLIAM D. STIEHL
DISTRICT JUDGE




