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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

OSCAR MONTGOMERY,
Petitioner,
VS. Case No. 12-cv-191-JPG

UNITED STATES OF AMERICA,

Respondent.

MEMORANDUM AND ORDER

This matter comes before the Court on Ret#’'s motion to vacate, set aside or correct
sentence, pursuant to 28 U.S82255 (Docs. 1 & 3) and hmsemorandum in support (Doc. 2).

1. Facts

On August 8, 2007, Petitioner entered a pleguaty to one count of possession with
intent to distribute crack cocae (between four and fifty gms) and one count of possession
with intent to distribute crack cocaine (lesaritb grams), both in violation of 21 U.S.C. 8
841(a)(1). See United Sates v. Montgomery, 07-cr-40028 (Doc. 27). The written plea
agreement included a waiver of Petitioner’s rightappeal and to collaterally attack his
sentence (Doc. 29 in criminal case).

On November 15, 2007, the undersigned Jddgmtenced Petitioner to 288 months
imprisonment, a total of eiglyears supervised release$600 fine, and a $200 special
assessment (Doc. 36 in criminal case). Judgment was entered on November 28, 2007 (Doc. 36 in
criminal case). Petitioner did not file a direcpagl, nor did he apply for a writ of certiorari to

the Supreme Court of the Unitech&ts. He did, however, filepro se motion for retroactive
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application of new crack cocaine sentencinglglines on June 21, 2012 (Doc. 43 in criminal
case). That motion is still pending.

2. Analysis

As an initial matter, the Court musttdamine whether Petdner’s § 2255 motion is
timely. Prisoners used to be able to file motiander § 2255 at any tintriring their sentences.
However, on April 24, 1996, Congress enactedAhtiterrorism and Effective Death Penalty
Act (“AEDPA”), Pub. L. No. 104-132, tit. I, 8 B)(codified at 28 U.S.C. 88 2244(a) & (b),
2255), which added a one-year limitations pefarda motion attacking a sentence. The one-
year limitations period runs frothe latest of four events:

(1) the date on which the judgnteaf conviction becomes final;

(2) the date on which the impedinteto making a motion created by

governmental action in violat of the Constitutin or laws of the United States

is removed, if the movant was prevented from making a motion by such

governmental action;

(3) the date on which the right asserteas initially recogized by the Supreme

Court, if that right has been newlgaognized by the Supreme Court and made

retroactively applicable to cases on collateral review; or

(4) the date on which theadts supporting the claim @laims presented could
have been discovered througle #xercise of due diligence.

28 U.S.C. § 2255(f).

Where a petitioner does not file a direct agdpthe statute of limitations bars any § 2255
action commenced one year and ten days sétetencing. 28 U.S.C. § 2255; Fed. R. App. P. 4
(appeal in a criminal case must be filed wittén days of entry ofidgment). Here, Petitioner
filed his 8 2255 motion well over tw years after judgment was erge in his criminal case.

Accordingly, he clearly fails to me#te limitations pend under (f)(1).



Petitioner, however, argues that a Supreme Court case entitles him to relief under section
(H(3). The case to which he citesdarachuri-Rosendo v. Holder, 130 S. Ct. 2577 (2010),
decided on June 14, 2010, which held that siat@le possession convictions not based on the
fact of a prior conviction are naggravated felonies for tipeirposes of immigration law.
Accordingly, if Carachuri-Rosendo satisfied the requirementsder (f)(3), Petitioner was
required to file his § 2255 motion by June 14, 2011. Because Petitioner did not file the instant §
2255 motion until October 1, 2012, he has also fddeneet the one-year limitations period of
().

Petitioner, acknowledging thatshmotion is late under thegdandard, argues that “this
information is newly discovered information” besathe did not discover this case until January
2012 when another inmate brought this case totteatson. Petitioner agars to ask this Court
to apply the principles of equiike tolling to excuse his untimebss. Petitioner'ggnorance of
this case, however, is not sufficient for thisu@t to apply the doctrinef equitable tolling.See
United Satesv. Sosa, 364 F.3d 507, 512 (4th Cir. 2004) (“[E]ven in the case of an unrepresented
prisoner, ignorance of the lawnot a basis for equitablelltng.”) Accordingly, because
Petitioner has failed to meet the one-yemithtions period, the Court must deny his § 2255
motion.

3. Certificate of Appealability

Having denied Petitioner’'s motion, the@t must grant odeny a certificate of
appealability. See Rule 11(a) of the Rules Governigction 2255 Proceedings for the United
States District Courts; 28 UG. § 2253(c). Section 2253(c)(@)ovides that aertificate of
appealability may issue only ifRetitioner has made a substantial showing of the denial of a

constitutional right. Petitioner has made no sstobwing. Rather, it is clear that the Petitioner
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has failed to meet the one-ydianitations period set forth in 8§ 2253 herefore, the Court denies
a certificate of appealability. Purgnt to Rule 11(a), Petitioneray not appeal the denial of a
certificate of appealability, but he may seek a certificate from thet©f Appeals for the
Seventh Circuit.

4. Conclusion

Accordingly, this CourDENIES Petitioner’s § 2255 motion (Docs. 1 & 3) and
DISMISSES this action. The CoudIRECT Sthe Clerk of Court to enter judgment

accordingly. Further, the CoUMENIES a certificate of appealability.

IT ISSO ORDERED.

DATED: December 17, 2012

g J. Phil Gilbert
J. PHIL GILBERT
DISTRICT JUDGE




