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I N THE UNI TED STATES DI STRI CT COURT 
FOR THE SOUTHERN DI STRI CT OF I LLINOI S 

 
RI CHARD A. GRAHAM, 
 
  Plaint iff,  
 
v.  
 
ST. JOHN’S UNI TED METHODI ST 
CHURCH, THE I LLI NOI S GREAT 
RI VERS CONFERENCE OF THE 
UNI TED METHODI ST CHURCH and 
REVEREND SHERYL PALMER, in her  
individual capacity, 
 
  Defendants. 

)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  

 
 
 
 
Case No. 12-cv-0297-MJR 

MEMORANDUM AND ORDER 

REAGAN, Dist r ict  Judge:  

  I n April 2012, Richard Graham filed an 8-count  complaint  against  

St . John’s United Methodist  Church ( “St . John’s” ) , The I llinois Great  Rivers 

Conference of the United Methodist  Church ( “ I GRC” )  and Reverend Sheryl 

Palmer ( “Palmer” ) .   Graham alleges violat ions of the Americans with 

Disabilit ies Act  of 1990 ( "ADA") , 42 U.S.C. § 12101, et  seq.;  the Fair  Labor 

Standards Act  ( "FLSA") , 29 U.S.C. § 203(d) ;  the I llinois Wage and Collect ion 

Act  ( " I WPCA") , 820 I LCS 115/ et  seq.;  as well as common law act ions for  

intent ional inflict ion of emot ional dist ress and negligent  supervision. 

  St . John’s moves to dism iss Counts 1 through 4 of Graham ’s 

complaint  pursuant  to Federal Rule of Civil Procedure 12(b) (6)  (Doc. 21) .  
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The mot ion is fully br iefed and ready for disposit ion.  The Court  begins it s 

analysis with a recitat ion of the factual background.   

I .   Factual Allegat ions 

  The complaint  alleges the following facts.  In 1996, Graham was 

the vict im  of a ser ious beat ing in which he suffered mult iple concussions, 

mult iple fractures including parts of his face, and severe contusions over a 

substant ial port ion of his body.  Graham ’s head injur ies resulted in a 

permanent  disabilit y of his cognit ive processes leaving him  with difficulty 

art iculat ing his thoughts and com prehending, especially in st ressful 

situat ions.  I n August  2008, Graham was hired as a part - t ime custodian at  

St .  John’s and was told that  he would work 25 hours a week.  A short  t ime 

after Graham began his employment , the other part - t ime custodian left , and 

Graham assumed all custodial dut ies at  the church.  He performed his dut ies 

in a sat isfactory m anner.  Palmer told Graham that  regardless of the ext ra 

work load and the number of hours worked, he would only be paid for 25 

hours a week.   

  As a result  of his head injur ies, Graham is a very acquiescent  

individual, especially with author ity figures like Palmer.  Palmer took 

advantage of Graham ’s disabilit y and required him  to work seven days a 

week, averaging 35 to 40 hours, while only allowing him  to put  

approximately 25 hours on his t imesheet .  Palmer called Graham “stupid”  
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and “ retard”  and allowed other members to call him  these names as well.  

She yelled at  Graham in front  of others in order to embarrass him .    

  About  June 6, 2011, Julia and Darol Holsman, who were 

members of St . John’s and advocates for Graham ’s employment , asked the 

I GRC to invest igate Palmer’s m ist reatment  of Graham.  The Holsmans also 

assisted Graham in filing a complaint  with the I llinois Department  of Labor 

( “ I DOL” ) .   

  Graham repeatedly asked Palmer and St . John’s for 

accommodat ion for his mental challenges, but  they refused to accommodate 

him .  I n July 2011, the Holsmans told Palmer and St . John’s that  Graham 

was ill and scheduled for surgery.  On August  15, 2011, Palmer unilaterally 

scheduled Graham to return to work.  I n a let ter dated August  17, 2011, 

Palmer told Graham  that  if he did not  not ify St . John's of his health status by 

August  23, 2011, St . John's would "assume [ he]  resigned his posit ion."   On 

August  23, 2011, Graham was discharged.   

I I .   Legal Standard 

 A 12(b) (6)  mot ion challenges the sufficiency of the complaint  to 

state a claim  upon which relief can be granted.  Hallinan v. Fraternal 

Order of Police of Chicago Lodge No. 7 , 5 7 0  F.3 d 8 1 1  ( 7 th Cir . 2 0 0 9 ) .   

Dism issal is warranted under Rule 12(b) (6)  if the complaint  fails to set  forth 

“enough facts to state a claim  to relief that  is plausible on its face.”   Bell 
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At lant ic Corp. v. Tw om bly , 5 5 0  U.S. 5 4 4 , 5 7 0  ( 2 0 0 7 ) ; EEOC v. 

Concentra Health Services, I nc., 4 9 6  F.3 d 7 7 3 , 7 7 6  ( 7 th Cir . 2 0 0 7 ) .  

 I n making this assessment , the Dist r ict  Court  accepts as t rue all 

well-pled factual allegat ions and draws all reasonable inferences in the 

plaint iff’s favor.  Rujaw itz v. Mart in , 5 6 1  F.3 d 6 8 5 , 6 8 8  ( 7 th Cir . 2 0 0 9 ) ; 

Tricont inental I ndust r ies, I nc., Ltd. v. Pr iceW aterhouseCoopers, LLP, 

4 7 5  F.3 d 8 2 4 , 8 3 3  ( 7 th Cir .) , cert . denied , 1 2 8  S. Ct . 3 5 7  ( 2 0 0 7 ) ; 

Marshall v. Knight , 4 4 5  F.3 d 9 6 5 , 9 6 9  ( 7 th Cir . 2 0 0 6 ) .   

 I n Tam ayo v. Blagojevich , 5 2 6  F.3 d 1 0 7 4 , 1 0 8 3  ( 7 th Cir .  

2 0 0 8 ) , the Seventh Circuit  emphasized that  even though Bell At lant ic 

“ retooled federal pleading standards”  and “ ret ired the oft -quoted Conley  

formulat ion,”  not ice pleading is st ill all that  is required.   

 “A plaint iff st ill m ust  provide only enough detail to give the 

defendant  fair  not ice of what  the claim  is and the grounds upon which it  

rests and, through his allegat ions, show that  it  is plausible, rather than 

merely speculat ive, that  he is ent it led to relief.”  I d.  Accord Pugh v. 

Tr ibune Co., 5 2 1  F.3 d 6 8 6 , 6 9 9  ( 7 th Cir . 2 0 0 8 ) ( “surviving a  Ru le  

1 2 ( b) ( 6 )  m ot ion re quires m ore than labels and conclusions”; the 

a llegat ions “m ust  be enough to ra ise a  r ight  to re l ief above the 

specula t ive level”) .   

I I I .   Discussion 

A. Mot ion to st r ike compensatory and punit ive damages – Count  4   
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 As an init ial mat ter , St . John’s moves to st r ike Graham ’s claim  

for compensatory and punit ive damages in Count  4, which is based on 

retaliat ion under the ADA.  Graham adm its his error, conceding that  

compensatory and punit ive damages are not  current ly available under an 

ADA retaliat ion claim .  So, Graham voluntar ily withdraws his claim  for 

compensatory dam ages (Count  4, ¶ B) .  Graham correct ly observes that  he 

made no claim  for punit ive dam ages in Count  4, so St . John’s mot ion to 

st r ike a demand for punit ive damages as to this Count  is moot .  

Consequent ly, the Court  will withdraw Graham ’s claim  for compensatory 

damages and deny as moot  St . John’s mot ion to st r ike the prayer for 

punit ive damages in Count  4.         

 B. Counts 1 and 2 – Violat ion of the ADA and Failure to Reasonably 
Accommodate in Violat ion of the ADA   

  
 St . John’s contends that  Graham has not  sufficient ly pleaded 

that  he has a disability  that  substant ially  lim its one or more major life 

act iv it ies, as is required to state a claim  under the ADA.  Specif ically, St .  

John’s maintains that  Graham fails to allege a mental impairment  that  

substant ially lim its a major life act ivity, a record of such an im pairment  or 

that  he was regarded as having such an impairment .   

 Graham was hired as a custodian for St . John’s in August  2008 

and was discharged in August  2011.  Consequent ly, he began his 

employment  pr ior to the effect ive date of the ADA Amendments Act  of 2008 
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( “ADAAA” ) , January 1, 2009, but  cont inued in his employment  after the Act  

became effect ive. 1   

 St . John’s contends that  much of the alleged discr im inatory 

conduct  that  formed the basis of Graham ’s complaints with the EEOC and 

this Court  occurred pr ior to the effect ive date of the amendments.  St .  

John’s maintains that  Graham fails to adequately plead which of the alleged 

acts occurred within 300 days of his filing the charge of discr im inat ion with 

the EEOC and that  any claims outside the statutory t ime period are barred.  

Graham responds that  he has adequately alleged that  Palmer took 

advantage of his m ental disability  by forcing him  to work seven days a week 

for two-and-a-half years.   

 I t  is premature for the Court  to decide whether any of the acts 

alleged by Graham are t ime-barred, whether most  of the acts occurred after 

the amendments became effect ive or whether all acts of which Graham 

complains are act ionable under a cont inuing violat ions theory.  This can only 

be determ ined on a fuller record after further discovery has occurred.  The 

Court  notes, however, that  present ly in evidence is the I DOL I nspect ion 

Report  (Doc. 2-3) .  The Report  indicates that  between August  2008 and 

August  2011, 22 violat ions of the One Day Rest  in Seven Act  occurred.  This 

appears to cont radict  St . John’s assert ion that  most  of the alleged 

                                                           
1 The Seventh Circuit  has concluded that  the ADA Am endm ents are not  ret roact ive. See 
W insley v. Cook  County, 5 6 3  F.3 d 5 9 8 , 6 0 0  n. 1  ( 7 th  Cir .  2 0 0 9 ) ; Kiesew et ter v. 
Caterpillar  I nc.,  2 9 5  Fed. Appx. 8 5 0 , 8 5 1  ( 7 th Cir .  2 0 0 8 ) .  



 7 

discr im inatory conduct  occurred pr ior to the effect ive date of the 

amendments.   

      I n order to allege disability discr im inat ion, Graham must  claim  

that  (1)  he is disabled within the meaning of the ADA;  (2)  he is qualif ied to 

perform  the essent ial funct ions of the job, either with or without  a 

reasonable accommodat ion;  and (3)  he suffered from an adverse 

employment  act ion because of his disability . Hoppe v. Lew is University , 

6 9 2  F.3 d 8 3 3 , 8 3 9  ( 7 th Cir . 2 0 1 2 ) , cit ing Nese v. Julian Nordic Const . 

Co., 4 0 5  F.3 d 6 3 8 , 6 4 1  ( 7 th Cir .  2 0 0 5 ) .  St . John’s asserts that  Graham ’s 

claims fail at  the first  prong of the test  -  that  he is not  an individual with a 

disability within the meaning of the ADA.   

  The ADA definit ion of “disabilit y”  does not  differ from  that  of the 

ADAAA:   “ (a)  a physical or mental impairment  that  substant ially lim its one or 

more of the major life act ivit ies of [ an]  indiv idual;  (b)  a record of such an 

impairment ;  or (c)  being regarded as having such an impairment .”   E.E.O.C. 

v. AutoZone, I nc., 6 3 0  F.3 d 6 3 5 , 6 3 9  ( 7 th Cir . 2 0 1 0 ) , quot ing 4 2  

U.S.C. §  1 2 1 0 2 ( 1 ) .  Major life act ivit ies include concent rat ing, thinking and 

communicat ing.  4 2  U.S.C. §  1 2 1 0 2 ( 2 ) ( A) .   

  The ADAAA provides more generous coverage than the ADA by 

providing that  the definit ion of disability  “ shall be const rued in favor of broad 

coverage of individuals … to the maximum extent  perm it ted by the terms of 

[ the Act .] ”   4 2  U.S.C. §  1 2 1 0 2 ( 4 ) ( A) .  The associated regulat ions inst ruct  
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courts to be liberal in determ ining whether a plaint iff is substant ially lim ited:  

“ [ t ] he term  ‘substant ially lim its' shall be const rued broadly in favor of 

expansive coverage, to the maximum extent  perm it ted by the terms of the 

ADA. ‘Substant ially  lim its' is not  meant  to be a demanding standard.”  2 9  

C.F.R. §  1 6 3 0 .2 ( j ) ( 1 ) ( i ) .  

  Graham alleges that  he has permanent  brain damage which 

causes him  difficult y art iculat ing his thoughts, slowness to comprehend and 

diff iculty challenging anyone he views as a figure of author ity.  As such, he 

has alleged sufficient  facts to meet  the definit ion of an indiv idual with a 

disability .  His claims are detailed enough to meet  the requirements of 

Tw om bly and, consequent ly, sufficient  to survive St . John’s mot ion to 

dism iss.            

  Furthermore, accept ing as t rue all well-pleaded factual 

allegat ions and drawing all reasonable inferences in Graham ’s favor, he has 

sufficient ly pleaded that  he was regarded as an individual with a disability.   

Being “ regarded as”  having a disabilit y  “means that  the individual has been 

subjected to an act ion prohibited by the ADA as amended because of an 

actual or perceived impairment….”   2 9  CFR §  1 6 3 0 .2 ( g) ( ii) .  The Seventh 

Circuit  has clar if ied that  in order to proceed under this prong of the ADA, a 

plaint iff must  allege “ that  the employer believed that  the employee ‘(1)  had 

an impairment  (2)  that  substant ially  lim ited (3)  one or more major life 
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act iv it ies.’”   Squibb v. Mem oria l Medical Center , 4 9 7  F.3 d 7 7 5 , 7 8 6  

( 7 th Cir . 2 0 0 7 )  ( cita t ion om it ted) .   

  Graham claims that  Palmer called him  a “ retard”  on mult iple 

occasions as well as allowing other staff members to call him  by that  epithet .   

Graham also claims that  Palmer took advantage of his mental impairment  by 

requir ing him  to work seven days a week and to do both custodial work and 

personal chores for her.  Moreover, Graham claims that  Palmer asked the 

Holsmans to act  as advocates for him  with respect  to his employment  at  St .  

John’s after she learned of his impairment .  These allegat ions are sufficient  

to survive St . John’s mot ion to dism iss on the issue of whether Palmer 

regarded Graham as an indiv idual with a disability .   

  Next , the Court  m ust  consider whether Graham could perform 

the essent ial funct ions of the custodial posit ion with reasonable 

accommodat ion.   An individual with a disability falls within the definit ion of 

a “qualified indiv idual with a disabilit y”  if he can perform  the essent ial 

funct ions of the desired posit ion with reasonable accommodat ion. 4 2  U.S.C. 

§  1 2 1 1 1 ( 8 ) . Under the ADA, an employer must  provide a qualif ied 

individual with a reasonable accommodat ion.  Jackson v. City of Chicago, 

4 1 4  F.3 d 8 0 6 , 8 1 2  ( 7 th Cir . 2 0 0 5 ) , cit ing  Rehling v. City of Chicago, 

2 0 7  F.3 d 1 0 0 9 , 1 0 1 4  ( 7 th Cir .2 0 0 0 ) ; 4 2  U.S.C. §  1 2 1 1 1 ( 9 ) ( B)  ( list ing 

exam ples of reasonable  accom m odat ions) . “ [ A]  reasonable 

accommodat ion is connected to what  the employer knows about  the specific 
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lim itat ions affect ing an employee who is a qualified individual with a 

disability .”   I d. at  8 1 3 , cit ing 4 2  U.S.C. §  1 2 1 1 2 ( b) ( 5 ) ( A)  ( defin ing the 

term  “discr im inate” to include “not  m ak ing reasonab le  

accom m odat ions to the know n  physica l or  m enta l lim ita t ions of an 

otherw ise qua lif ied individua l w ith a  disabilit y”  ( em phasis added) ; 

Beck v. Univ. of W isconsin Bd. of Regents,  7 5  F.3 d 1 1 3 0 , 1 1 3 5  ( 7 th 

Cir .  1 9 9 6 )  ( “By t he sta tutory language, ‘reasonable  acco m m odat ion’ 

is lim ited by the em ployer 's know ledge of the disab ilit y.”) . So, the 

federal regulat ions contemplate the employer’s undertaking an informal, 

interact ive process with the individual in need of accommodat ion to 

determ ine the appropriate reasonable accommodat ion.  I d.  I n Rehling v. 

City of Chicago, 2 0 7  F.3 d 1 0 0 9  ( 7 th Cir . 2 0 0 0 ) , the Seventh Circuit  held 

that , based on its understanding of the interact ive process requirement , “a 

plaint iff must  allege that  the employer 's failure to engage in an interact ive 

process resulted in a failure to ident ify an appropriate accommodat ion for  

the qualif ied indiv idual.”   2 0 7  F.3 d a t  1 0 1 6 .   

  Graham alleges that  St . John’s init ially  offered to accommodate 

him  by allowing the Holsmans to act  on his behalf in employment  mat ters.  

According to Graham, the failure to accommodate involved St . John’s 

decision to no longer allow the Holsmans to fill this role.  Graham alleges 

that  he "repeatedly asked Palmer and St . John's to com municate with or  

through the Holsmans as his at torneys- in- fact / advocates … as an 



 11 

accommodat ion for his mental challenges,"  but  they "repeatedly refused to 

do so."   So, Graham ’s claim  is that  St . John’s elim inated an accepted 

accom modat ion without  engaging in any interact ive process.  Stated another 

way, Graham alleges that  he and St . John’s had an agreed-upon reasonable 

accommodat ion, but  St . John’s unilaterally withdrew the accommodat ion and 

then failed to engage in an interact ive process, result ing in a failure to 

ident ify an appropriate accommodat ion for him .  Under these circumstances, 

the fault  in the failure to make the accommodat ion available would be St . 

John’s.  Mays v. Pr incipi, 3 0 1  F.3 d 8 6 6 , 8 7 0  ( 7 th Cir . 2 0 0 2 ) , cit ing 

Em erson v. Northern States Pow er Co., 2 5 6  F.3 d 5 0 6 , 5 1 5  ( 7 th Cir .  

2 0 0 1 ) ; Ozlow ski v. Henderson, 2 3 7  F.3 d 8 3 7 , 8 4 0  ( 7 th Cir .  2 0 0 1 ) .  As 

a result , although it  is Graham ’s burden to show that  a part icular 

accommodat ion is reasonable, that  burden was met  by the fact  that  St .  

John’s chose the accommodat ion requested at  the t ime Graham was hired.   

 C. Host ile Work Environment   -  Count  3 

  St . John’s contends that  a host ile work environment  claim  may 

not  cognizable under the ADA and that ,  in any case, Graham has not  

pleaded facts sufficient  to support  such a claim .  I n a nutshell, St . John’s 

asserts that  (1)  Graham has not  sufficient ly alleged that  his workplace was 

so permeated with discr im inat ion and int im idat ion as to alter the condit ions 

of his employment ;  (2)  the remarks alleged by Graham are insensit ive and 

childish, but  insensit ive and childish remarks are not  act ionable;  and (3)   
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Graham has not  sufficient ly alleged that  statements by Palmer and other 

staff members impacted his janitor ial dut ies or interfered with his abilit y to 

perform  those dut ies.   

  The Court  has carefully reviewed Graham ’s response to St . 

John’s mot ion to dism iss and finds that  Graham has failed to respond to St . 

John’s mot ion as to the host ile work environment  claim , Count  3.  Pursuant  

to Local Rule 7.1(c)  Graham ’s failure to respond may, in the Court ’s 

discret ion, be considered an adm ission of the merits of the mot ion.  

Accordingly, the Court  will grant  St . John’s mot ion and dism iss Count  3 of 

Graham ’s complaint .        

 D. Retaliat ion – Count  4 

  St .  John’s contends that  the Court  should dism iss the retaliat ion 

count  because Graham fails to plead that  he was discharged because of an 

act iv ity that  was protected by the ADA or, in the alternat ive, that  he fails to 

sat isfy the Tw om bly  pleading standard.   

 An employer may not  discr im inate against  an employee who has 

opposed any pract ice made unlawful under the ADA because the employee 

made a charge or part icipated in an invest igat ion under the Act .  4 2  U.S.C. 

§  1 2 2 0 3 ( a) .  I t  is unlawful “ to coerce, int im idate, threaten, or interfere with 

any indiv idual in the exercise … of, any r ight  granted or protected by [ the 

Act ] .”   4 2  U.S.C. §  1 2 2 0 3 ( b) .  “The ADA prohibits employers from  

retaliat ing against  employees who assert  their  r ight  under the act  to be free 
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from  discr im inat ion.”  Povey v. City of Jeffersonville, I nd ., 2 0 1 2  W L 

4 6 7 6 7 4 2 , a t  * 4  ( 7 th Cir . 2 0 1 2 ) , cit ing 4 2  U.S.C. §  1 2 2 0 3 ( a) .  

“Employers are forbidden from retaliat ing against  employees who raise ADA 

claims regardless of whether the init ial claims of discr im inat ion are 

merit less.”   I d., quot ing  Dickerson v. Bd. of Educ.,  6 5 7  F.3 d 5 9 5 , 6 0 2  

( 7 th Cir .  2 0 1 1 ) .  Even if the employee was not  disabled, it  would st ill 

violate the ADA if the employer retaliated against  him  for at tempt ing to raise 

a good- faith claim  under the ADA.  Cassim y v. Bd. of Educ. of Rockford 

Pub. Schools, Dist . No. 2 0 5 , 4 6 1  F.3 d 9 3 2 , 9 3 8  ( 7 th Cir . 2 0 0 6 ) .   

 To state a claim  for retaliat ion under the ADA, “a plaint iff must  

allege:  1)  a statutor ily protected act ivit y;  2)  an adverse employment  act ion;  

and 3)  a causal link between the protected act iv ity and the employer 's 

act ion.”  Mounts v. United Parcel Service of Am erica, I nc., 2 0 0 9  W L 

2 7 7 8 0 0 4 , a t  * 4  ( N .D.I ll.  2 0 0 9 ) , cit ing McClendon v. I nd. Sugars, I nc., 

1 0 8  F.3 d 7 8 9 , 7 9 6  ( 7 th Cir .  1 9 9 7 ) .  

  According to Graham, he was discharged after engaging in a 

statutor ily protected act ivity.  He alleges that  he first  at tempted 

unsuccessfully to resolve his concerns with St . John’s, quest ioning the hours 

he was working and for which he was not  compensated.  He then 

complained to the EEOC and the I DOL that  Defendants discr im inated against  

him  because of his mental impairment .  Graham claims that  his term inat ion 
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was in retaliat ion for engaging in these act ivit ies which are protected under 

the ADA.   

 As Graham points out , at  this stage, it  is not  what  he can prove 

but  only what  he has pleaded.  These allegat ions support  a v iable claim  of 

retaliat ion under the ADA.   

I V.   Conclusion 

 For the foregoing reasons, the Court  GRANTS in par t , DENI ES 

in par t  and DENI ES as m oot  in par t  St . John’s mot ion to dism iss and, in 

the alternat ive, to st r ike (Doc. 21) .  The Court  GRANTS St. John’s mot ion to 

dism iss Count  3, DENI ES as m oot  St . John’s mot ion to st r ike punit ive 

damages under Count  4 and DENI ES St . John’s mot ion in all other respects.  

Last ly, the Court  GRANTS Graham’s request  for withdrawal of compensatory 

damages under Count  4.   

  I T I S SO ORDERED. 

  DATED this 25th day of October, 2012 

 

      s/ Michael J. Reagan                                      
      MI CHAEL J. REAGAN 
      United States Dist r ict  Judge 
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