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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

LILIYA TURUBCHUK, individually and a}
personal representative of the Estate) of
Aleksey Turubchuk, deceaseW] ADIMIR )
NEMSTOV, as parent and guardian of E.
Nemtsov (a minor) and Wemtsov (a minoy)
LUDMILA NEMTSOVA, and IRINA)
TURUBCHUK,

Plaintiffs,

V. Case No. 3:12-cv-594-SMY-DGW

N N N N N N

E. T. SIMONDS CONSTRUCTION
COMPANY and SOUTHERN ILLINOI$

ASPHALT COMPANY, INC., )

)

Defendants. )
ORDER

WILKERSON, Magistrate Judge:

Now pending before the Court is the Matito Compel Responses to Requests for
Admission filed by Plaintiffs on February 6, 2015 (D®21). For the reasons set forth below, the
Motion isGRANTED IN PART AND DENIED IN PART.

BACKGROUND

On August 21, 2015, Plaintiffs were involvedarsingle car accident on Interstate 24 in
Johnson County, lllinois that resulted in a death and sogmifiinjuries to theurvivors. At the
time and location of the accident, the roadway Wwaing re-paved by Defendants E. T. Simonds
Construction Company (“ETS”) and Southerhinbis Asphalt Company, Inc. On March 26,
2007, Plaintiffs filed suit against Defendantstins Court, captiore 3:07-cv-216-WDS-CJP,
Liliya Turubchuk, et al., v. E. T. Simon@snstruction Company and Southern lllinois Asphalt

Company, Inc(*2007 Case”). The parties entered into a settlement agreement and the case was
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dismissed on February 28, 2008.

Plaintiffs now believe that the settlementthe 2007 Case was the result of fraud and
misrepresentation. Plaintiffs contend that there informed in the 2007 Case by Defendants
that they were actin@s joint-venturers and that theyere insured only up to $1,000,000 —
inducing Plaintiffs to settle for a less thaesirable amount. Pldifis now believe that
Defendants had other insurance agreementseparate companies, that would have been
available to pay damages in the 2007 Case. ricpkar, Plaintiffs corgnd that Defendants were
acting as individual entities d@he time of the accident and thadditional liability insurance
policies, which could have satisfied a judgmehiuld have been disclosed to them.

Plaintiffs served upon Defendls requests to admit relatexltheir communications with
their insurance companies angi@vious attorney related tbhe 2007 Case. Defendants have
objected on, in part, privilege grounds, instinsured privilege and attorney/client privilebe.
Plaintiffs seek to compel answers (Doc. 121). response, Defendanbo&hern Illinois Asphalt
Company, Inc. has withdrawn its objectioaad tendered amended responses (Doc. 122).
Defendant ETS, however, has filadesponse claiming both privilegesaddition toarguing that
other objections, as to definitions and requests for legal conclusions, should be sustained. The
parties do not list, in their papers, the insurance agreements (or insurers) that are relevant to the
discovery requests or the asserted privilegesom ETS’s responses to discovery requests, it
appears that it was insured, individually, byCammercial Umbrella Liability Policy, the

Bituminous Policy (CLP 3208230B)and/or a Zurich Policy (Doc. 121-4, p. 3).Each of these

! These include requests 14, 15, 20-30, 33, 3436MB served upon E.T. Simonds and requests
13-17, 22-26, 31-35, and 40-44 served upon Soutligrois Asphalt Company, Inc. (Doc. 121-1
and 121-2).

2 Also named the “Street & Roadftractor Policy” (Doc. 121-1, p. 4).
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policies, according to ETS, exclutleoverage of the joint ventur&l(). They were issued by
American Guarantee & Liability Insurance i@pany and Bituminous Casualty Corporation.
DISCUSSION

Federal Rule of Civil Procedure 26(b)(1)opides that a partymay obtain discovery
regarding any nonprivileged matter tigtelevant to any party’s ctaior defense . ...” Rule 36
further allows for requests to “admit . . . the trutlaoy matters within the scope of Rule 26(b)(1).”
This Court enjoys broad discretionresolving discovery disputesSpiegla v. Hull371 F.3d 928,
933 (7th Cir. 2004).
Privileges

In this diversity action, the applicability of a privilege is governed by state law.
FED.R.EvID. 501. As a part of the atteey-client privilege, the Statof Illinois recognizes the
privileged nature of communications between anrggand in insurer because, in part, of defense
clauses contained in insurance agreemefsople v. Ryan197 N.E.2d 15, 17 (lll. 1964). In
order to claim the privilege, the party asserting privilege must show: “(1) the identity of the
insured, (2) the identity of the insurance carr{8),the duty to defend lawsuit, and (4) that a
communication was made between theliedwand an agent of the insurertolland v. Schwan’s
Home Service, Inc992 N.E.2d 43, 85 (lll. App. Ct. 2013)The privilege is to be “strictly
confined within its narrowest possible limits.Id. (quotation marks, citation, and emphasis
omitted);Sharp v. Trans Union L.L.C845 N.E.2d 719, 726 (lll. App. Ct. 2006) (“In the context of
the relationship between insurer and insuredydi adheres to a strong policy of encouraging
disclosure, with an eye toward ascertaining thahtwhich is essential the proper disposition of

a lawsuit” (quotation marks, editing marksdacitation omitted)). And, the privilege “applies

% In their papers, the parties do not make alg@ether the “Zurich Policyand that “Commercial
Umbrella Policy” are one-and-the-same. ppaars, however, that they are (Doc. 106, p. 6 —
referring to a “Zurich Commerci&imbrella Liability Policy”).
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only when the insured may properly assume trattimmunication is made to the insurer for the
dominant purpose of transmitting it to an attorney for the protection of the interests of the insured.”
Id. (quotation marks, citadh, and emphasis omitted).

ETS argues that its communications v8ituminous Insurance @apany is governed by
the privilege because that insurance company had a duty to defend the joint venture in the
underlying lawsuit; and, it retained an attorney, BrdhGreen, to represent the joint venture (Doc.
118-29, p. 2). ETS further arguesathPlaintiffs have incongsntly argued in a Motion for
Summary Judgment (Doc. 106)atiDefendants’ individual insance policies would and should
have provided coverage in the urlgmg lawsuit. Both of these arguments are without merit.

First, ETS argues that communications with Bituminous Insurance Company (“BIC”) is
privileged because it represented the joint wenin the 2007 Case. Defendant does not explain,
however, how BIC’s communicationgth a joint venture are subjeto a privilege that ETS can
assert as an individual entity. While “[jJointentures are not diact legal entities,”
Peabody-Waterside Development, LLC v. Islands of Waterside, 9950N.E.2d 1021, 1024 (lIl.
Appp. Ct. 2013), ETS does not provide any explamatir legal authority that a privilege that
inures to the joint venture can also extend to ETS as a member of that joint $entulight of
the strict construction of this privilege, ETS shudo more than just assert that the privilege
applies. As noted above, the privilege apliden the dominant purpose of the communication
is made to secure an attorney to protect theasts of the insured. Inthe 2007 case, the dominant
purpose of any communication wisprotect the joint ventureyot ETS. Any communication

regarding ETS as an individual company, theault not be protected. Second, it appears that

* For example, ETS has not provided the Coiitth & copy of the Joint \féure agreement or any
case authority that states that a member of théyenture could unilaterally assert a privilege on
behalf of the joint venture (especially san Southern lllinois Asphalt Company, Inc. has
seemingly waived such a privilege) .
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ETS had an individual policy with BIC, separate from BIC'®fjoenture policy. There is no
claim that communicatiores to that separapmlicy are privileged. And, ETS makes no showing
that there was a duty to defend ETS in the 2007 Qadethat its commuecations with BIC would

be privileged. Finally, ETS’ camunications with other insurance companies are not privileged
because there has been no showing (by) Bi& they had a duty to defend.

ETS does argue that Plaintiff cannot both agbkettthe insurance companies had a duty to
defend (in summary judgment motignshile at the same time seek an Order that no privilege
applies because there was no duty to defehd.support this claim, ETS cites &carano v.
Central R. Co. of N.J203 F.2d 510 (3rd. Cir. 1953), for theoposition that “’a party to litigation
will not be permitted to assume inconsistent or ralljwcontradictory positions with respect to the
same matter in the same or a&@ssive series of suits.”ld. at 513 (quoting Il Freeman on
Judgments Sec. 631 (5th ed. 1925pe also New Hampshire v. Maib82 U.S. 742, 749 (2001)
(“This rule, known as judicial egppel, generally prevengsparty from prevéing in one phase of
a case on an argument and then relying on a coctivagliargument to prevail in another phase.”
(citations omitted)). In their Motion for Parti@ummary Judgment, PHiffs seek “a summary
determination that the newly disclosed policiegetirance would have provided coverage for the
claims made in the Underlying Complaint” (Dd®6, p. 3). In the pending Motion, Plaintiffs
seek an order finding that Defendants have fadeshow a duty to defend that would render the
privilege applicable.

First, the differing burdens of proof inetldiscovery dispute and the motion for summary
judgment make reliance on thisgament problematic. Regardlesk Plaintiffs’ arguments, it
remains that in order foDefendantto assert the privilegat must show that the insurance

companies had a duty to defend. For obviousoregdDefendants are unwilling to make or argue
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such a showing. So, regardless of what Plaintiffist show and prove order to prevail on their
fraud counts, Defendant, on thisug, bears the burden of proadudicial estoppel, then, is an
unavailing argument. The insurer-insured peigé objections to the gaests to admit (14, 15,
20-30, 33, 34, and 36-38) a8/ ERRULED.

ETS also asserted the attorney-client privilegth respect to its answers to requests to
admit. The purpose of the attorney-client prigéds to “encourage and promote full and frank
communication between the clieahd his or her attorney, withotie fear that confidential
information will be disseminated to othersPeople v. Radojcjc998 N.E.2d 1212, 1221 (lll.
2013). The burden is on Defendansbmw that the prilege applies. In re Marriage of Decker
606 N.E.2d 1094, 1108 (lll. 1992poe v. Township High School Dist. 2134 N.E.3d 652, 667
(ll. App. Ct. 2015). “The privilege is to bergtly confined withinits narrowest limits and
limited solely to those communications which the claimant either expressly made confidential or
which he could reasonably beleeunder the circumstances woblel understootly the attorney
as such.” Center Partners, Ltd. V. Growth Head GP, L1981 N.E.2d 345, 356 (lll. 2012) (citing
Waste Management, Inc. v. Intetioamal Surplus Lines Insurance G679 N.E.2d 322 (lll. 1991).

In its brief, ETS focuses on discovery regeestlated to Richard Green. Therefore, its
objections, on attorney-client privilege grounds requests to admit 14, 15, and 20-30 are
OVERRULED.

In the remaining requests (33, 34, and 36-38), Plaintiffs seek information on the
communications between Mr. Green and ETS. Nafninese requests, ept 36 and 38, seek
disclosure of actual communicatigmather, they seek information on whether Mr. Green apprised

ETS of the status of the 2007 Case, i.e. wheth@eobthey talked. That is, the requests do not

Page6 of 10



seek the content of the communication. Ofpes on attorney-clienprivilege grounds to
requests to admit 33, 34, and 37 are accordi@y¥zERRULED.

Requests to admit 36 and 38 state: “Admit Defendant cooperated with Mr. Green in the
defense of the Underlying Actior@nd “Admit that Defendant consented to the settlement in the
Underlying Action as a result of Mr. Green’s conmmtations with Defendant.” In its arguments
on attorney-client privilege, ETS takes the condnghat the privilege afips as a given, it does
not affirmatively argue that the privilege applielstead, it only attempt® counter Plaintiff's
arguments that the privilege has been waived. The initial burden of showing that the privilege
applies is on Defendant and itsharesented no direct and spieciirgument that any of its
communications with Mr. Green are privilegedtor this reason alonéhe privilege does not
apply as to these requests.

In any event, Plaintiff argues that the privilege has been waived. Only ETS can waive the
privilege, through testimony or by “inject[ing] inthie case either a faetl or legal issue, the
truthful resolution of which requires examirmatiof confidential communications . . . .Central
Partners, Ltd. 981 N.E.2d at 356. When such a voluntagiver is made, not only is there a
waiver of a specific communication, but also aweaof other communications related by subject
matter. Id. at 356-357. Part of ETS’ defense is that iiasliable for the atns of Mr. Green in
the 2007 Case (Doc. 118, p. 12). ETS argues that “where a plaintiff seeks to hold a client
vicariously liable for the attorné&yallegedly intentional tortious conduct, a plaintiff must prove
facts demonstrating either that the client speallfy directed, controdid, or authorized the
attorney’s precise methad performing the work . . .” (Dod.18, p. 13). It goes on to argue that
“[t]here is no evidence that any representatiwase ever made by ETS StAC to Richard Green

that could constitute directionowtrol or authorization . . .'1d.). Essentially, ETS contends that

Page7 of 10



Mr. Green acted independently and it is not lidi#eause it did not ratify, direct, or approve his
actions. This constitutes waiver of the attorney-client privilege. ETS’ communications with Mr.
Green are necessary to determine whetherorhmitted fraud in the 2007 Case either by
withholding information from Mr. Green or ratifying the information that Mr. Green supplied to
Plaintiff's in the 2007 Case. ETS contends thadad no communicationsith Mr. Green as to
the underlying Rule 26 disclosurdsth in its briefs and in deposih testimony) — Plaintiffs are
entitled to test this statent of fact through discovery. As such, objectionsn attorney-client
privilege grounds to requests to admit 36 and 3®2AfERRULED.
Other Objections

Finally, ETS objects to various definitionsdaan the basis that the requests seek legal
conclusions. As to definitions, ETS objectstite phrases: “DefendghtUnderlying Action,”
“Joint Venture,” and the related “You and/or Your.” Some of the definitions do appear overly
broad. In order to resolvedbe definitions, the following ®GRDERED:

1. The term “Defendant” include®efendant E.T. Simonds Construction

Company (“Defendant Simonds”), as wellisofficers, directors, attorneys and

any others standing in a represértarelationship to Defendant.

The Court expects the parties to reasonaifler that Plaintiff is attempting to

encompass the company and any person whajgarent authority to legally bind

or speak on behalf of the company. The term “you and/or your” is similarly
modified.

® ETS cites tBeneficial Franchise Co., Inc. v. Bank One, \e®5 F.R.D. 212 (N.D. Ill. 2001), a
case that has no precedential autlporihat case, however, citesRbone-Poulenc Rorer Inc. v.
Home Indem. Cp.32 F.3d 851 (3rd Cir. 1994), which satthat: “Courts have found that by
placing the [attorney] advice in issuthe client has opened to examination facts relating to that
advice.” Id. at 863. That Court went on to state tHahe advice of counsel is placed in issue
where the client asserts a claim or defenseg, attempts to prove that claim or defense by
disclosing or describing an attorney client communicatiold” ETS’ defense is, essentially,
that it had no knowledge of whistr. Green was doing. ETS’ depongmestified that they relied

on Mr. Green to defend the underlying suit anscdéed their communicatns with Mr. Green as
being non-existent. Plaintiffghrough their requests to admit, are attempting to test that
representation, which is made by ETS through depasieéstimony and in its briefs before this
Court.
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2. The term “Underlying Action” refers tlaintiffs’ original action for damages
for personal injuries filed in the U.S. Dist Court for the Suthern District of
lllinois against the above named dedants, on or around March 29, 2007, under
Cause No. 07-216-WDS, a copy of the Conmlaf such action is attached as
Exhibit A.

Notwithstanding the attachment of the Cdanmu, it is clear that Plaintiffs are
referring to the 2007 Case.

3. The term “Joint Venture” refers toethoint venture allegedly formed by E.T.

Simonds Construction Company and Sotrthdinois Asphalt Company, Inc. on

or around August 23, 2004 or before, with respect to the lllinois Department of

Transportation project known as Contract No. 98836.

To the extent that ETS objected to these definitions, the@®¥ERRULED IN PART and ETS
shall respond with the above definitions in mind.

ETS also objects to requests 4, 6-12,19722-31, 33, 35, 36, 41, 46, 49-52, 54 and 55 as
seeking legal conclusions. Requests to admit can seek “facts, the application of law to fact, or
opinions about either.” Fed.R.CR/36(a)(1)(A). Requests torad, however, are not tools to
extract legal conclusionsSee In re Carney258 F.3d 415, 419 (5th Cir. 2001). Plaintiffs do not
offer any specific argument as to any of the dpecbjections made by Defendant. With this in
mind, the Court finds that variousquests seeking admissionsi@svhether ETS was liable to
Plaintiff in the 2007 Case, whether insurance jpedicovered the claims made in the 2007 Case,
and ETS’ legal responsibilities, are all seekingpleconclusions. Therefore, the Court will not
compel answers to Requests 4, 6-8, 10-12, 17-19, 31, 35, 46, 49, 50, 51, 52, 54, and 55.
Defendant’s objection on legatonclusion grounds as to efe requests to produce are
SUSTAINED.

The following requests do not seek legal conolnsias asked or as modified by the Court.

Requests 9, 23, 26, 36, and 41 shakhbswered as written. Reque&®, 25, and 28 shall be read

to ask, for example, “Admit that Defendant nietif American Guarantee & Liability Insurance
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Company of the Underlying Action.”"Defendant shall provide an ansvethis modified request.
Requests 24, 27, and 30 shall be read to ask, fonghe, “Admit that Defendant sought defense of
the Underlying Action from American Guarani&d.iability Insurance Company.” Defendant
shall provide an answer to this modified requeés to request 29, ghall read: “Admit that
Defendant filed a claim with Bituminous Casua@yprporation with regard to the Underlying
Action.” Defendant shall provide an answetthis modified request. Finally, request 33 shall
be read: “Admit that Mr. Green kept Defendarfbormed about the status of the defense of the
Underlying Action.” Defendant shall provide answer to this modifiecequest. Defendant’'s
objections as to these requestsddmission on legal conclusion grounds @¥ERRUL LED.

CONCLUSION

For the foregoing reasons, the Motion tongh@l Responses to Requests for Admission
filed by Plaintiffs on February 6, 2015@&RANTED IN PART AND DENIED IN PART (Doc.
121). Defendant ETS shall supplement itpoeses to the Requests to Admit by October 13,
2015 consistent with this Order.

IT ISSO ORDERED.

DATED: September 30, 3015 Wﬂm

DONALD G. WILKERSON
United States M agistrate Judge
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