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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
LILIYA TURUBCHUK, et al. ,
Plaintiffs,
Case No. 122V-594SMY-SCW

VS.

E.T. SIMONDS CONSTRUCTION
COMPANY, et al.,

Defendants.

N N N N N N N N N N

MEMORANDUM AND ORDER

Pending before the Court is Plaintiffs’ Motion f@artialSummary Judgment (Doc. 106).
Defendants filed responses (Bod25 and 12% For the following reasons, theotion is
GRANTED in part and DENIED in part.

Backaround

In 2007, Plaintiffs filed a negligenagtion in this Court seeking to recover for injuries
resulting from a single vehicle rollover accidemthich occurred on August 21, 20q%he
underlying action”)(seeDoc. 1061; see alsolTurubchuk v. E.T. Simonds Const. ,Q&/-CV-
216\WDS). Plaintiffs suedDefendants E.T. Simonds Construction Comp&f§TS”) and
Southern lllinois Asphalt Company, In€'SIAC”), asserting that the defendants were
contractors on a State of lllinois road construction praect wereresponsible forepaving a
stretch of Interstate 24Plaintiffs alleged that the vehicle in which they were riding went off the
paved road in the construction zone, slipped off of a severe edgeflrdeft the highway and
rolled. Plaintiffsfurtheralleged thathe defendants were negligent in performing the repaving.

At the time of the accidenETS and SIAC were insuredas a joint venture through an

insurance policy issued by Bituminous Insurance Company, Policy CLP32{6dl&y limits
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$1,000,000)(Doc. 1065). ETS was individually insuredy a Zurich Commercial Umbrella
Liability, Policy AUC 930332403 dolicy limits $10,000,000) and another Bituminous policy,
Policy CLP320823B golicy limits $1,000,000) (Docs. 168, 1069). Similarly, SIAC had
additionalinsurance policies, including: Liberty Mutual Insurance Company, Polics2#G1-
004090605 (olicy limits $2,000,000), Clarendon National Insurance Company Excess
(Umbrella) Liability Policy XLB00411049pplicy limits of $2,000,000), Liberty International
Underwriters Insurance Company, Excess Liability Policy {E71-073-091051 (olicy limits
$25,000,000) and ACE American Insurance Company Excess Liability Policy XCP G22082589
(policy limits $25,000,000) (Docs. 106-21 - 128).

Following the 2005 accident, ETS notifigte Tedrick Group, its insurance broker (Doc.
106-10, pp. 3238). During his deposition,Roger Tedricktestified thatthe Tedrick Group
opened a claim because it was their policy to put the insurance company on nahgmdod
fatality. Id. The accident was immediately reported to Bituminoic. After the underlying
actionwas filedin 2007, the Tedrick Group notified ETS’s umbrella coverage insurer, Zurich, of
the claim because it implicated a potential policy limits cadde.SIAC also notified Bituminous
and Liberty Mutual Insurance Company of the underlying action (Doc. 106-12, pp. 25-29).

Attorney Richard Green was retained to represent SIAC and EH&intiffs were
represented by Komron Allahyari. On April 25, 2007, Green entered his appeacance f
“Defendants E.T. Simonds Construction and Southern lllinois Asphalt Company, Inc., joint
venture” geeDoc. 11837). On May 13 or 14, 200Allahyari and Green discussed the
underlying action geeDoc. 1064). According toAllahyari, Green affirmatively represented
that thedefendants were performing the repaving as a joint venture and that there waseonly on

insurance policy, the Bituminous lpy, with policy limits in the amount of $1,000,000 per



occurrence.ld. Based on his belief, following the May 13 or 14, 2007 telephone conversation
with Green, that $1,000,000 represented the limits of all insurance policies applcabi
claims made by Plaintiffs in the underlying action, Allahyari made a pbfdy demand on

May 14, 2007 (Docs. 106-4, 106-16, pp. 37-38).

As discussed in their telephone gersation GreenemailedAllahyari Defendants’ Rule
26(a)(1) disclosure®n May 15, 2007 which identified only the Bituminous joint venture policy
(Doc. 10613). Defendants never disclosed any of thather insurace policieso theplaintiffs
in the underlying action (Doc. 106-14).

In his deposition taken in this case, Green testified that he did not inquire whether SIAC
or ETShad any additional insurance pdis (Doc. 10614, pp. 2728). Rather, it was his policy
to identify all available insurance policies later in the discovery procdss edceiving
interrogatories and a request to produce (Doc:1IX)6p. 4243). At some point following his
retentionGreen became aware that SIAC had notified Liberty Mutual of the underdyimngn
(Doc. 10612, pp. 5557, 61). However,the defendants never amended ithdisclosures to
reflect additional insurance coverad@oc. 106-17).

Allahyari testified that he would have withdrawn the May 14, 28@&flement demand
had he known about the additional policies (Doc.-4060616, p. 38). The case settled for the
Bituminous joint venture $1,000,000 policy lim{Doc. 106-17) and he action was dismissed
at the parties’ request in June 208&@gTurubchuk v. E.T. Simonds Const,@¥-CV-216WDS).

Nearly six years later, Plaintiffs filed the instant action seekingadasfor Defendants’
failure to disclose their individual policies in the underlying action. Plasntffege that if

Defendants had disclosed the individual policies, Plaintiffs would not have setttéeé fpolicy



limits” of the only policy disclosed to them. Plaintiffs assert claims for intentional
misrepresentation, fraudulent concealment, negligent misrepresentation angctioesraud.
Discussion

In the present motiorRlaintiffs request thathis Court find, as a matter of law, that
Defendants’ initial disclosures in the underlying action weesedarateand therefore violated
Rule 26. In addition, Plaintiffs seek a ruling that Defendants’ violation of B&leonstituted
either negligent misrepresentation or intentional misrepresentataintiffs further seek a
summary determination that the newly disclosed policies would have provided coverdge for t
claims in the underlying actiorfinally, Plaintiffs request thahis Courtfind, as a matter of law
that Plaintiffs were damaged due to Defendants’ failure to disclose thimaaldpolicies in that
they were induced to settle the underlying action for $1,000;0@66 amount they would not
have acceptedl theadditional insurancpolicieshad been disclosed.

Summary judgment is proper only if the moving party can demonstrate thaishere
genuine issue as to any material fact and the movant is entitled to judgment as afrfeatter o
Fed. R. Civ. P. 56(a)Celotex Corp. v. Catrett477 U.S. 317, 322 (1986)see also
RuffinThompkins v. Experian Information Solutions, 1422 F.3d 603, 607 (7th Cir. 2005).
The moving party bears the burden of establishing that no material facts are in gksyuine;
any doubt as to the existence of a genuine issue must be resolved against the nmyving pa
Lawrence v. Kenosha CounB91 F.3d 837, 841 (7th Cir. 2004). A moving party is entitled to
judgment as a matter of law where the 1mooving party “has failed to make a sufficient
showing on an essential element of her case with respect to which she has the burden of proof.”
Celotex,477 U.S. at 323.“[A] complete failure of proof concerning an essential element of a

nonmoving party's case necessarily renders all other facts immatédial.”



Rule 26 Initial Disclosures

Plaintiffs contendhat the defendants’ individual policies should have been disclosed in
theunderlying action because eadfehdant was named individualiyot as a joint venture and
that each dfendant owed an independeloitty of reasonable care to Plaintjfisespective of the
alleged joint venture. As suctheir individual policies should have been disclosed pursuant to
Rule 26(a)(10A)(iv).

On the other hand)efendantsasserthat at the time of the settlemente tjoint venture
policy provided coverage whileone of the individual umbrella/excess policies provided
indemnity. Defendants further assert that no other insurance was providinggedaféhe time
of the settlement and therefore, they were under hgadion toproduce thendividual policies.
Moreover, although SIAC put Liberty Mutual on notice of the suit, SIAC as$etstthad not
made a claim on the policy as of the date of settlement. Liberty Mutual bacbleed to open a
“file only” on April 5, 2007.

Even if a joint venture relainship was established by thefendants, it didhot relieve
them of their individual dute to third parties, including PlaintiffSA significant feature of a
joint venture is the individual liability of thenembersfor the acts done in the scope of the
venture. “Every member of a joint venture is liable to third persons for acts ofllois fe
ventures done in the course of the enterprisSeassan v. United Development C410 N.E.2d
902, 908 (1980) (holding that if the plaintiff could show a joint venture between a developer and
contractor, the contractor would be jointly liable for the developer's breach).

The Agreement between ETS and SIAC also contempiatigidual liability: “Each
respective contractor shall indemnify and hold harmless the joint venture andgtres &om

and against all claims, damages, losses, and expenses including attte®e®dssing out of or



resulting from the performance of that contractor’s worklius, the existence or absence of a
joint venture relationship between the defendants is not determinative of thewsudliscl
obligation under Rule 26(1)(A)(iv).

That said the Federal Rules of Civil Procedure d@oebe given their pia meaning.
Pavelic & LeFlore v. Marvel Entertainment Grqu03 U.S. 120, 123, 110 S.Ct. 456, 458, 107
L.Ed.2d 438 (1989). As with a statute, theurt’s inquiry is complete if it finds the text of the
Rule to be clear and unambiguoud. Rule 26(al)(A)(iv) provides in relevantat

...a party must, without awaiting a discovery request, provide to the other parties:

(iv) ...[A]ny insurance agreement under which any person carrying on an

insurance businessay be liabldo satisfy all opart of apossiblgudgment in the

action or to indemnify or reimburse for payments made to satisfy the judgeme

SeeFed.R.Civ.P. 26(a)(IN)(iv) .

This provision is clear and unambigudbat “any insurance agreement’that might cover all
or a part ofa judgment entered in the caserequired to benitially disclosedand produced
Fed.R.Civ.P. 26(a)(1)(A)(iv) (emphasis added).

Rule 26 wasamendedin 1970 to require the disclosure of insurance policies.
Significantly, the Advisory Committee Notes to the 1970 Amendmeuusit out that the
“[d]isclosureof insurance coverage will enable counsel for both sides to make the samie realist
appraisal of the case, so that settlement and litigation strategy adedmakaowledge and not
speculation.” Fed.R.Civ.P. 26, 1970 adv. com. notes, subd. b(2) (theefolonation of current
Rule 26(a)(1)(A)(iv)). The amendment was limited to insuracogeragebecause, among other
reasons, ihformation about coverage is available only from defendant or his idsuder
Disclosureis required when the insurer “may be liable” on part or all of the judgmidimius, an

insurance company must discloseen when it contests liability under the policy, and such

disclosure does not constitute a waiver of its claind. (emphasis added)!It is immaterial



whether the liability is to satisfy the judgment directly or merely to indemnifyemnburse
another after he pays the judgmeni’

Similarly, the Advisory Committee's Notes to the 1993 Amendments to Rud@a6that
the initial disclosures serve to provide parties with certain “basic informatiociyiding the
existence of insurance, which “is needed in most cases to prepargaffasr tto make an
informed decision about settlement.” Fed.R.Civ.P. 26, 1993 adv. conotes(emphasis added

In addition, Rule 26 creates a duty the partiedo investigate and supplemanitial
disclosures. Specificallypursuant tdRule 26(a)(1)(E) a “party is not excused from making its
disclosures because it has not fully investigated the case or becelhakeitgeshe suficiency
of another party’s disclosures or because another party has not made itsidistlos

Further,Rule 26(e)(1)(A)equires a party to supplement or correct its disclosures as its
investigation continues:

[lln a timely manner if the party learns that in some material respect the

disclosure or response is incomplete or incorrect, and if the additional or

corrective information has not otherwise been made known to the other parties
during the discovery process or in writing.

Here, t is undisputed that, prior to serving Rule 26 (a)(1) initial disclosures, Defehdants
Counsel, Richard Green made no attempt to determine from SIAC or ETS whetheadhey h
other insurance policiethat might provide coverage for Plaintiffs’ claim§Vhile it may have
been his general practice to determine the existence of all potentially apppodibles at dater
time and to disclose them during the course of discovery, this approach does noa sairsfiis
obligation under Rule 26 (a)(1) to make disclosures based on reasonably availablatioform

Green was required to make a reasonable inquiry reggpadli potential insurance coverage prior

to serving initial disclosures on behalf of his cten



Given the plain language of Rule 2@vhich does not distinguish between types of
insurancg its purpose as evidenced by the Advisory Committee dNabel the fact that
Defendants’ individual policies potentially provialecoveragefor the underlying claims,
Defendantsfailure to identify and provide their individual poleswith their initial disclosures
or at any time prior to settlementjolated therequirementsof Rule 26a)(1)(a)(iv) Rule
26(a)(1)(E)and Rule 26(e)(1)(A).

Coverage Under the Undiscloseé@olicies

Plaintiffs seek a summary determination that the newly disclosed insurahcespo
would have provided coverage for the claims in the underlying actefendantsargue that
their individual insurance policies did not provide coverage becaugedh&ined joint venture
exclusionsthat would have prevented coverage in the underlying actidie policies in
guestion include the following provisions:

Zurich Commercial Umbrella Policy

Coverage B-Umbrella Liability Insurance

Under Coverage B, we will pay on behalf of the insured, sums as damages
the insured becomdsgally obligated to pay by reason of liability imposed by law
or assumed under an insured contract because of bodily injury...

Insured means:
A. You, if you are an organization shown in the Declarations, other than a
partnership, joint venture or limited liability company...
B. You, if you are a partnership or joint venture shown in the
Declarations...

No person or organization is an insured with respect to the conduct of any current,
past or newly formed partnership, limited liability company or joint ventutagha
not designated with the Declarations of this policy as Named Insured...

(Doc. 118-36).

Bituminous Primary Policy

Section II- Who is an Insured



1. If you are designated in the Declarations as:

b. A partnership or joint venture, you are insured. Yowmbers, you
partners, and their spouses are also insureds, but only with respect to the conduct
of your business...

With respect to the conduct of any past or present joint venture or partnership not
shown as a Named Insured in the Declarations and wloahaye or were a
partner or member, you, and others identified in items 1.a., 1.b., and 1.c., subject
to the conditions and limitations contained therein, are insureds, but only with
respect to liability arising out of “you work” on behalf of any partnershiioit
venture not shown as a Named Insured in the Declarations, provided no other
similar liability insurance is available to you for “your work” in connectiathw

your interest in such partnership or joint venture.

A partnership or joint venture, not shown as a Named Insured in the Declarations,
of which you have 33% or more ownership interest at the time of “bodily injury”
or “property damage” caused by an “occurrence” or “personal and advertising
injury” caused by an offense, is an insured, ptedithat no other similar liability
insurance is available to that partnership or joint venture.

(Doc. 11833).

Liberty Mutual Primary Policy

Amendment Named Insured
The term “Named Insured” includes in addition to the person or organization
designatedn the Declarations as the “First Named Insured”:

a. See Attached Sched{iAC is a Named Insured]

b. subject to B. above, any otheorganization(except for a partnership,
joint venture or limited liability company) incorporated or organized utiger
laws of the United States of America...

A partnership, joint venture or limited liability company is not a Named
Insured unless it is shown in 1.a. above. No person or organization is an insured
with respect to the conduct of any current or past partnership, joint venture or
limited liability company that is not shown as a Named Insured in 1.a. above.

*kkk

= >

Blanket Completed Operations Coverage for Past Joint Ventures

The following is added t&ection I, “Who is an InsuredWith respect to
the “the product completed operations hazard of your work” you are an insured
for your bodily injury orpropertydamagdiability arising out of the conduct of
any joint venture(s) of which you were a member, even though the joint venture i
not shown as a Named Insured in the Declarations, This coverage will not insure
to the benefit of any other party except you.

(Doc. 102-10.



Clarendon National Policy

A. Persons Insured

1.b. Any organization(s) you newly acquire or form, other than a
partnership or joint venture, and over which you maintain ownership or majority
interest will be deemed to be an insured...notwithstanding anything to the
contrary contained above, this policy does not apply to any liability arising out of
conduct of any current, past, or newly acquired or formed partnership or joint
venture that is not state in the Declarations of this policy as an Insured.

(Doc. 102-11).

Under lllinois law, a “joint venture” is simply defined as “an association ofdwmore
persons to carry out a single enterprise for proftefoark v. Thorleif Larsen & Son, Inc596
N.E.2d 78, 81 (1992). To determine the parties' intent to form a joint venture, the court must
find each of the following factors: (1) an express or implied agreement to @argome
enterprise; (2) a manifestation of intent by the parties to be associatddtageures; (3) a
joint interest as shown by the contribution of property, financial resourcest, efkill or
knowledge; (4) a degree of joint proprietorship or mutual right to the exercise of contrth@ver
enterprise; and (5) provision for joint sharing of profit and loss&s.stmark Ins. Co. v. Gen. &
Cologne Life Re of America24 F.3d 542, 547 (7th Ci2005) (citingMinyo v. Minyo,581
N.E.2d 170, 173 (1991)). In the absence of any of the five elements, no joint venture exists.
O'Brien v. Cacciatore591 N.E.2d 1384, 1389 (1992). The burden of prg¥he existence of a
joint venture is on the person who claims such a relationship ekist©Ordinarily, the question
of whether a joint venture exists is a question for the trier of féat. But, if there are no
material issues of fact appropeafor jury determination, the issue, is subject to summary
disposition.

Defendantsrelying almost exclusively on the language of the Joint Venture Agreement,

assert that the undisputed material facts estabksh matter of lavthat they formed a joint

venture to complete the Projedtirst, Defendants point out thttey bid on the Project as a joint

10



venture, were awarded the project as a joint vergndeentered into a Joint Venture Agreement
to establishthe parameters of their respective woikefendantsmaintain that they both
contributed resources, skilhd mapower necessary for completion of the Project.

Notwithstanding these facts aad express agreement between ETS and SIAC to carry
on “an enterprise with a common interest,” the evider#ating to the degree of joint
proprietorship andnutual right to exerise control over thenterprisedoes not support the
existence of a joint venture under lllinois law.

Theright to controlrequiressome right by the parties to direct and govern the conduct of
each other in connection with the joint ventutsdward Hines Lumber Co. v. Vulcan Materials
Co.,861 F.2d 155158 (7th Cir.1988). When examining this eleme@qurts consider “whether
the parties manage their own affairs separately, whether they appoimspysmanagement
positions within the joint venture, whether they control the methods or policies ys=acip
other, whether they exert or attempt to exert control over the work of the joint venture, and
whether any right to control is ors&ded rather than mutual.Quadro Enter., Inc. v. Avery
Dennison Corp.2000 WL 1029176, at *7 (N.DIIl. 2000); seealsq Barton v. Evanston Hosp.,
513 N.E.2d 65, 67 (1987)éterminingwhether the parties exerted a “right to direct and govern
the policy and the conduct of the other in connection with the joint venture” is paramount to a
joint venture analysis)®'Brien,591 N.E.2d at 13889; Clapp v. JMK.Skewer, Inci84 N.E.2d
918, 920-21 (1985)

In this casethe Joint Venturédgreemenspecifically states that each contractshéll be
free to conductits respective businessn whatevermannerit seesfit and that neithershall be
entitled tomakenor be boundby anyrepresentationgctions or liabilities whatsoevedoneby

the otherparty.” It further provides thagach contractor was responsilide a set of lanes ETS

11



was “solely responsiblefor the westbound lanes, while SIAC waslely responsiblefor the
eastbound lanes. Both contractors were “solely responsible” for the mainlinegratbat each
installed on the Project, includingesting, incentive payments/deductionand any required
correctiveactionsthatmaybeimposedby thelllinois Departmenbf Transportation.” Finally,
each contractor “severally assume[d] all obligations and responsibilities tollltheis
Department of Transportation.”

In spite of Defendants’ contentions to the contrarnythe absence of any other facts in
the record that would demonstrate that they conducted themselves inconsistent tertimshef
the AgreementDefendantsmanaged theiProject related affairs separately, had no control over
the methods or policies used by the other in performing their portion of the Rnogedid not
have theability to exert control over the work of the otheéks such a joint venture did not exist
between ETS and SIA@ith respect to the lBject and theaforementioned individual policies
would have afforded coverage for the claims in the underlying action.

Misrepresentations

The elements of a cause of actionifdgentional orffraudulent misrepresentation are: (1) a
false statement of material fact; (2) known or believed to be false by the paitygnia (3)
intent to induce the other party to act; (4) action by the other party inaelan the truth of the
statement; and (5) damage to the other party resulting from such reli&ocdes v. General
Motors Corp.,402 N.E.2d 599 (1980). The elements of a cause of action for negligent
misrepresentation ar¢l) a false statement of material fact, (2) carelessness or negligence in
ascertaining the truth of the statement by the party making it, (3) an intention te theéumther
party to act, (4) action by the other party in reliance on the truth of the statemer&t) dachége

to the other party resulting from such reliance, (6) when the party making #gmestais under

12



a duty to communicate accurate informatidfox Associates Inc. v. Robert Half International,
Inc., 777 N.E.2d 603 (2002).The two claims differ only in the mental state requirefbr
fraudulent misrepresentatipthe defendant must know that the statement is false, wdrile
negligent misrepresentatioime defendant need only be negligent in ascertaining the truth of the
statement.City of Chicago v. Michigan Beach Housing Co-@®6 N.E.2d 804 (1998).

Plaintiffs ague that based on the undisputed material fad®fendants’failure to
disclose all insurance policies which may have been applicable to the urglealgtion
constitutes negligent and/antentional misrepresentation as a matter of the law. The Court
disagrees.

Although Defendants failedot comply with the disclosure requirements of Rule 26, there
remainmaterial issues of fact aswhether that failure constituted eithetentionalor negligent
misrepresentationAbsent an admission by Defendants or direct evidemicetrer in failing to
disclose theindividual insurance policiesPefendantsintended to induce Plaintiffs to aet
specifically, to settle for the $1,000,000 Bituminous policy limitsis a disputed facfor
determination by the jurwhich may be established by circumstantial evideribeere arealso
disputed questions ddict regarding whether Plaintiffs acted in reliance on the misrepresestation
in the Rule 26 disclosures. Plaintiffs contend that they actezliance orthe false information
in Defendants’ disclosures and settled their claims for the policy limitdheofonly policy
disclosed For their partDefendantsarguethat there are inconsistencies in the record regarding
the timing of the settlement demand and ghaduction of thanitial disclosuresvhich create a
material issue of fact. Defendaits also challengewhether Plaintiffs’ alleged reliance was

justifiable
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At the summary judgment stage, the Court’s function is not to weigh the evidashce a
determine the truth of the matter, but to determine whether there is a genuadoissrial.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)Credibility determinations, the
weighing of evidencand the drawing of legitimate inferences from faots jury functions.

Finally, whetherand to what exterRlaintiffs were damaged due to Defendants’ failure to
disclose the additional policiés alsoa question of fact for the jury’s determinatiohherefore
a summary determination as to this issue cannotdskerythe Court.

Conclusion

For the foregoing reasons, Plaintiffs’ Motion for Partial Summary Judgment is
GRANTED to the extenthe Court findsas a matter of laywthat Defendants’ initial disclosures
in the underlying action violated Rule 26d the undisclosed individual policies would have
afforded coverage for Plaintiffs’ claims in the underlying acti®aintiffs’ motionis otherwise

DENIED.

IT IS SO ORDERED.
DATED: January 31, 2017
s/ Staci M. Yandle

STACI M. YANDLE
United States District Judge
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