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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
LILIYA TURUBCHUK, et al.,
Plaintiffs,
Case No. 12-CV-594-SMY -SCW

VS,

E.T. SSMONDS CONSTRUCTION
COMPANY, et al.,

Defendants.

N N N N N N N N N N

MEMORANDUM AND ORDER

Plaintiffs bring this action against Defendants E.T. Simonds Construction Company
(“ETS”) and Southern lllinoigsphaltCompany (“SIAC”) alleging thatDefendants committed
fraud by misrepresenting their insurance coveraga underlying action which sought damages
for injuries sustainedy Plaintiffsfollowing a single vehicular accidentOn January 31, 2017,
the Court granted in part Plaintiffs’ motion for summary judgment (Doc. 199). Theé doued
Defendants’ motions for summary judgmemrt February 3, 2017{Docs. 200, 201). Now
pending before the Court is SIAC’s Motion for Review (Doc. )208 which SIAC seeks
reconsideation of the Court’s determination that no joint venture existed between SIAC and
ETS. For the following reasons, the motiorD&NIED.

Motions to reconsider shoutdrely be granted Bank of Waunakee v. Rochester Cheese
Sales, Inc., 906 F.2d 1185, 1191 (7th Cir. 1990). A court should ggaciha motion only in two
extraordinary situations: where the court's misapprehension has produced atreamifeof fact
or law, or where a controlling or significant change in fact or law has maedalince the court

issued its initial rulingld.; Rothwell Cotton Co. v. Rosenthal & Co., 827 F.2d 246, 251 (7th Cir.
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1987). An error of misapprehension occurs where the court patently misunderstarstsiéheri
decides the matter based on siderations beyond the issues presented by the parties for review.
See Bank of Waunakee, 906 F.2d at 1191.

The motion to reconsider is not an opportunity for a party whose position has been
rejected to try a different approacBee Bank of Waunakee, 906 F2d at 1192 (distinguishing
between “a misunderstood litigant” and “an irresolute litigant that was uncevtean kegal
theory it should pursue”). Evidence is not “new” if the movant ctwalde offered it the first
time he was before the court, and thevauist may not advance legal theoriesthalthough they
were available-he declined or neglected to raise in the first instaBseGranite Sate Ins. Co.

v. Degerlia, 925 F.2d 189, 192 n. 7 (7th Cir.1991).

SIAC asserts that this Court made an improger sponte ruling in finding that as a
matter of law,a joint venture did not exist between SIAC and ETS. Siéherassertghat it
was not given notice or a reasonable time to respond to the contention that a joint venture did not
exist. Additionally, SIAC maintins that the Courtmade factual determinations without
considering all of the evidence and thagiven the opportunitySIAC could have provided
“significant evidence” establishing that a joint venture existed.

The existence of the joint ventubetween SIAC and ETBas been a contentious issue
since tle inceptionof this case Plaintiffs have persistentlgsserted that Defendants were not
sued as a joint venture in the underlying actiddefendants havenaintainedthat they were
acting as a joint venture anthus,properly praluced the only relevantsurance policy — the
joint venture policy —in the underlying action.Moreover, theoint ventureissuewas raised
either directly ormdirectly in each of the parties’ summary judgment briefif§8S specifically

movedfor the Court to find as a matter of law that Defendants were acting as a joint venture



[A]lny notion by the plaintiffs that ETS and SIAC did not form a joint venture and

did not perform their work pursuant to IDOT Contract No. 98836 as a joint

venture is wholly without factual support. Because there is no genuine triable

issue of material fact ae whether ETS and SIAC were @} as a joint venture

in performing their work pursuant to IDOT Contract No. 98836, summary

judgment should be entered in favor of ETS as to this issue.

(See Doc. 118). Thus, SIAC’s contention that it was “taken by surprise” with the Courtg ruli
is not well taken. The Court’'s determination that a joint venture did not exist was neither
improper norsua sponte.

The Court also rejects SIAC’s argument that it could have provided “significant
evidence” stablishing the existence of a joint venture. SIAC has not provided any newly
discovered facts or evidenc&/hether by strategic choice or negles#AC failed to provide this
alleged “significant evidencedstablishing the existence of a joint ventdoeing the summary
judgment briefings. Instead, Defendargied almost exclusivelgn the language in the idb
Venture Agreement to asséhiatas a matter of lakhey formed a joint venture language the
Court found clearly did not support Defendant’s contentions.

In any event, SIAC’s alleged “significant evidencebeveralcobbledtogetherpages of
deposition testimony from Bill Simonds and Jim McPhaitlo not create an issue of fact
regarding the joint venture status of Deafants. Rather both Simonds and McPhail testified
consistent with the Agreement, that SIAC and ETS kept their work sepssatedcs. 2021,
2022). The testimony also does not negatedheial fact that neither contractor could control
the other in performing their portion of the work.

Upon review of the record, the Court remains persuaded that its wisgorrect and

that, as a matter of law, a joint venture did not exist between ETS and SIAC spéctréo the

Project. Accordingly,SIAC’s motion isDENIED.



IT ISSO ORDERED.

DATED: April 14,2017

g/ Staci M. Yandle
STACI M. YANDLE
United States District Judge




