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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CORTEZ D. GILLUM,
Plaintiff,

VS. Case No. 13~626JPG
MICHEAL BAXTON JR., MICHEAL
FLOORE, ALVIN PARKS JR., and
EAST ST. LOUIS POLICE DEPARTMENT, )
)

Defendants. )

~— e~ T~

MEMORANDUM AND ORDER
GILBERT, District Judge:

Plaintiff Cortez D. Gillum, a prisoner at the St. Clair County Jail, brings thisepagtson
pursuant to 42 U.S.C. § 1983. This case is now before the Court for a preliminary review of the
complaint pursuant to 28 U.S.C. § 1915A, which provides:

(&) Screening.— The court shall review, before docketing, if feasible or, in any

event, as soon as practicable after docketing, a complaint in a civil actiorcin whi

a prisoner seeks redress from a governmental entity or officer or employee of a

governmental entity.

(b) Grounds for Dismissal.— On review, the court shall identify cognizable

claims or dismiss the complaint, or any portion of the complaint, if tine- co

plaint—

(2) is frivolous, malicious, or fails to state a claim upon whieh r
lief may be granted; or

(2) seels monetary relief from a defendant who is immune from
such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law or i fact.
Neitzke v. Williams, 490 U.S. 319, 325 (1989). An action fails to state a claim upon which relief
can be granted if it does not plead “enough facts to state a claim to relieflzatsible on its

face.”Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A complaint is plausible on its face
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“when the plaintiff pleads factual content that allowsdbert to draw the reasonabldarence

that the defendant is liable for the misconduct allegashtroft v. Igbal, 556 U.S. 662, 678
(2009). Although the Court is obligated to accept factual allegations aStitiey. Peters, 631

F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible that
they fail to provide sufficient notice of the plaintiff's claiBr,ooksv. Ross, 578 F.3d 574, 581

(7th Cir. 2009). Additionally, courts “should not accept as adequate abstitations of the el-
ements of a cause of action or conclusory legal statem&ntgkKs, 578 F.3d at 581. At the

same time, however, the factual allegations of a pro se complaint are to be dditstrady.

Rodriguez v. Plymouth Ambulance Serv., 577 F.3d 816, 821 (7th Cir.2009).

The Complaint

On March 4, 2012, Plaintiff was walking across a parking lot at a housing complex in
East St. Louis, lllinois, when a car approached him at high speed from behindif Rlamed
around and saw it was a police car. The car struck him in the knee as it pulled to afstaogh. De
ant Micheal Baxton Jr. got out of the car, drew his gun, and pointed it at Plaintié<$Bfaxton
grabbed Plaintiff by the shirt and hit him across the right side of his head with dajotif P
ducked to avoid a second blow, but the butt of the gun hit him on the top of the head. Baxton told
Plaintiff he was going to save the f@yers money and kill Plaintiff. He continued to beat Plain-
tiff, telling him, “Run so | can shoot you, punk.” Plaintiff tried to defend himself. He teld B
ton, “Man, just arrest me and take me to jail.” Baxton told him he wasn’t goind today. He
was going to die. They scuffled with the gun. Baxton put the gun under Plaintiff's chineghd t
to fire it, but it failed to discharge because the safety was on. When Baxttinessafety was

on, he said “lI am going to mace the fuck out of you with pepper spray and then blow your brains



out.” Plaintiff pleaded with Baxton that he had a wife and children. Baxton again taidifPtai
run so Baxton could shoot him.

Plaintiff believed he was in imminent danger. Just then, his cell phone rang aactelistr
Baxton. Baxton then told the people standing nearby to mind their own business and look the
other way or leave. He started to raise his gun. Plaintiff, fearing fafdhiplilled out his own
gun, fired it, and ran as Baxton dove in front of the police car.

Plaintiff says Baxton’s assault on him was withowgvocation or justificationPlaintiff
is currently held in the St. Clair County jail, although he does not say how he got tiwretior

er it is related to the incident with Baxton.

Discussion

Plaintiff allegesthatBaxtonattempted to kilhim “with malic€’ andthat he used deadly
force without provocation while acting under the color of law and performing hesabffiuties.
In an action under 8§ 1983, the plaintiff must stibatthe defendant deprived him of a riglet s
cured by the Constitution ahaws of the United Stateand that the defendaatted under color
of state law when héeprivedthe plaintiff of that right.See Pickrel v. City of Springfield, 45
F.3d 1115, 1118 (7th Cir.1995jughes v. Meyer, 880 F.2d 967, 971 (7th Cir.1989he mere
fact that adefendant is a police officeloes not mean that he acted under color of stateJdw.
son v. City of Chicago, 910 F.2d 1510, 1516 (7th Cir.1990). The essential ipgsinvhether the
police officer’s actions related in some way to thefpenance of a police dutgibson, 910
F.2d at 1517. Here, Baxton drove up to Plaintiff in a police car. He also told Plaintiff to run s
Baxton could shoot him. The$acts suggest Baxton was there, at least offigitdlarrest Plad-

tiff. So hs actionsrelated in some way to the performance of a police duty.



Under the Fourth Amendment, an officer’s rightrieke ararrest investigatory stop, or
other seizureof a person includes the right to use some degree of physical force, but the use of
force must be objectively reasonable in light of the totality of the circumstacaebam v.
Connor, 490 U.S. 386, 396 (198%ee also Catlin v. City of Wheaton, 574 F.3d 361, 366 (7th
Cir. 2009).Under the circumstances described, Plaintiff's excedsiee chim against Baxton
merits further review.

Plaintiff furtheralleges that the Chief of Police, Micheal Floore, failed to perfornmsinve
tigatory probes intainethicalconduct of police officers under his command, #athis failure
led totheviolation of Plaintiff's rights byBaxtor Plaintiff says Baxtoknew his actions would
not be punishedlaintiff alsoalleges that Alvin Parks Jr., as the mayor of East St. Louig-is li
ble as a principal for all city employees, for negligent supervisiod for retaining an employee
he knew or should have known was unfit. He acted with deliberate indifference adiarmgpt
knowledge of his employee’s condultaintiff cites the doctrine afespondeat superior as a la-
sis for Parks’s liability.

It is well established that thaoctrine ofrespondeat superior does not apply to 8 1988-a
tions. To be liable, a defendant must be personally responsible for the constitutionialnviola
See, eg., Chavez v. Ill. Sate Police, 251 F.3d 612, 651 (7th Cir.2001) (citiGgntry v. Duck-
worth, 65 F.3d 555, 561 (7th Cir.1995)). For liability to attach to an individual in a supervisory
role,

[a]t a minimum, a plaintiff must show that the official at least i
plicitly authorized, approved, or knowingly acquiesced in the u
constitutional conduct of the offending officemsaction by the ...

officials would also not attach liability. There can be liability only
when there is an extremely high degree of culpability for inaction.

' “A *seizuré triggering the Fourth Amendméatprotections occurs only when government actors hayaneans
of physicalforce or show of authority.. in some way resained the liberty of a citizefi. Graham, 490 U.S. aB895
n.10 (quotingTerry v. Ohio, 392 U.S. 1, 191.16 (1968).
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Lenard v. Argento, 699 F.2d 874, 885 (7th Cir.198@)tations omitted)

Here,neither Floore nor Parks can be held liable as Baxton’s sup&im$laintiff's
allegations arso sketchyhat they fail to provide sufficient notice of hikaim. See Brooks, 578
F.3dat581.He says Flooré&ailed to perform investigatory probes into officers’ unethical-co
duct, without giving any indication what conduct Plainsffeferring to Plaintiff does not say
how Parks knew or should have known Baxton was unfit. He does not suggest how or when
Paks learned of an employee’s misconduct, or what that misconductinese generalized-a
legations do ngpleadenough facts to state a claim to relief that is plausible on itsSeee.
Twombly, 550 U.Sat570.

Plaintiff adds a claim tha&arks in performing his official duties as maydajled to pro-
vide training for his employees, or what training he did providedeéective. When a plaintiff
sues an individual in his official capacity, the suit is treated as if the flaias sued the mucH
ipality itself. Pourghoraishi v. Flying J, Inc., 449 F.3d 751, 765 (7th Cir. 200&0 Plaintiff's al-
legation here is against the City of East St. Louisdéy limited circumstances, a municipalgy
failure to train may amount to an official custom or policy that can serve aagtsefdr liability
under 8§ 1983City of Canton v. Harris, 489 U.S. 378, 387 (1989). Buttablishing liabilityfor
the failure to train requires proof of “deliberate indifference” to thietsigf persons likely to
come in catact with the municipalityy employeedd. at 388. Such proof can take the form of
either “(1) failure to provide adequate training in light of foreseeablesqoesices; or (2) failure
to act in response to repeated complaintsooftitutional violatios by its officers."See Rome v.
Meyers, 353 Fed. App’X35, 36—37 (7th Cir. 2009¢iing Sornberger v. City of Knoxville, 434
F.3d 1006, 1029-30 (7th Cir. 200aPJaintiff only makes a conclusory assertion that the training

was defective. Hdoes nogive any information about the training that was provided or how it



was inadequatén light of foreseeable consequenédde does not allege there were repeated
complaints of constitutional violatioresther. Accordingly, Plaintiff's allegations about traimgn
fail to state a claim upon which relief can be granted.

Finally, Plaintiff names the East St. Louis Police Departnasrd defendant in this-a
tion. Yet apolice department is not a suable entity apart from theSagMWest By and Through
Norrisv. Waymire, 114 F.3d 646, 646—47 (7th Cir. 199The East St. Louis Police Department

is therefore dismissed.

Disposition

IT ISHEREBY ORDERED that DefendantsL OORE, PARKS, and the
EAST ST.LOUISPOLICE DEPARTMENT areDISMISSED from this actiorwithout
preudice. Plaintiff's excessivdorce claimshall receive further consideration.

The Clerk of Court shall prepare for DefendBAXXTON: (1) Form 5 (Notice of
a Lawsuit and Request to Waive Service of a Summons), and (2) Formv@(\WfeService of
Summons). The Clerk BIRECTED to mail these forms, a copy of the complaint, ansl th
Memorandum and Order @efendant’s place of employment as identified by Plaintiff. éf D
fendant fails to sign and return the Waiver of Service of Summons (Form 6) to the Gthenk w
30 days from the date the forms were sent, the Clerk shall take approppat® stéect formal
service on Defendant, and the Court will require Defendant to pay the full costsaf Ee-
vice, to the extent authorized by the Federal Rules of Civil Procedure.

If Defendantanno longer can be found at the work address provided by Plain-
tiff, the employer shall furnish the Clerk with Defendant’s current work addoe, if not

known, Defendant’s last-known address. This information shall be used only for sending the



forms as directed above or for formally effecting service. Any documentatithe address
shall be retained only by the Clerk. Address information shall not be maintaineccouthéle
or disclogd by the Clerk.

Plaintiff shall serve upon Defendant (or upon defense counsel once an appearance
is entered), a copy of every pleading or other document submitted for considbesathe Court.
Plaintiff shall include with the original paper to besflla certificate stating the date on which a
true and correct copy of the document was served on Defendant or counsel. Anyqeaped re
by a district judge or magistrate judge that has not been filed with the Clerk oilthet iia
clude a certificat®f service will be disregarded by the Court.

Defendanis ORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States
Magistrate Judge Frazi@r further pretrial proceedings.

Further, this entire matter REFERRED to United States Magistrate Judge Fra-
zier for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § gB6(t)l, all
the parties consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment incluégsayment
of costs under 8 1915, Plaintiff will be required to pay the full amount of the costs, nanithst
ing that his applicatiorotproceedn forma pauperis has been grantefiee 28 U.S.C. § 1915(f)
(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C.

8 1915 for leave to commence this civil action without being required to prepay fees @nat cos

give security for the same, he waesemed to have entered into a stipulation that the recovery, if



any, secured in the action shall be paid to the Clerk of the Court, who shall pay thetiefiom a
paid costs taxed agairf3aintiff and remit the balance #laintiff. Local Rule 3.1(c)(1)
Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the

Clerk of Court and each opposing party informed of any change in his address; the {Caott wi
independently investigate his whereabouts. This shall be done in writing and not later than
days after a transfer or other change in address occurs. Failure to comply withdérs@l
cause a delay in the transmission of court documents and may result in disntisisahction
for want of prosecutionSee Fed. R. Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: September2, 2012

J. Phil Gilbert
United States District Judge




