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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

MARION HEALTHCARE, LLC,

Plaintiff,

Case No. 12-cv-871-SMY-PMF
VS.

SOUTHERN ILLINOIS HEALTHCARE and

HEALTH CARE SERVICE CORPORATION
doing business as BlueCross and BlueShield ¢
lllinois,

—

Defendants.

MEMORANDUM AND ORDER

This matter comes before the Court ondéflendant Health Care Service Corporation,
doing business as BlueCross and BlueShield of lllinois’ (“BCBSI”) Motion to Dismiss Plaintiff
Marion HealthCare, LLC’s (“MHC”) Second Aemded Complaint (Doc. 59); (2) BCBSI's
Motion to Strike Amended Complaint (Dagl); and (3) Defendant Southern lllinois
Healthcare’s (“SIH”) Motion to Dismisfor Failure to State a Claim (Doc. 62).

Procedural History

In its First Amended Complaint, Plaintiffised the following five claims against SIH:
(1) Count | — exclusive dealingith BCBSI in violation of Setton 1 of the Sherman Act (15
U.S.C. § 1) and Clayton Act (15 U.S.C. § 12); Count IIl — exclusivelealing with BCBSI in
violation of the Illinois Antitrus Act; (3) Count V — tying arrangeent with BCBSI in violation
of Section 1 of the Sherman Act (15 U.S.C. &4yl Clayton Act (15 U.S.C. § 14); (4) Count Six
— tying arrangement with BCBSI in violation tbfe lllinois Antitrust Ad¢ (740 ILCS 10/3); and

(5) Count IX — monopolization imiolation of Section 2 of th8herman Act (15 U.S.C. § 2).
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In its First Amended Complaint, Plaintiffised the following six claims against BCBSI:
(1) Count Il — exclusive dealg with SIH in violation of 8ction 1 of the Sherman Act and
Clayton Act (15 U.S.C. § 14; (2) Count IV —adxsive dealing with $ in violation of the
lllinois Antitrust Act; (3) Count W - tying arrangement with Slkh violation of Section 1 of
the Sherman Act (15 U.S.C. 8 1) and Clayta (15 U.S.C. 8§ 14); (4) Count VIII - tying
arrangement with SIH in violation of the Ilbrs Antitrust Act (740 ILCS 10/3); (5) Count X —
price discrimination against MHC in violation $&ction 2 of the Clayton Act (15 U.S.C. § 13);
and (6) Count XI — tortious interference with a business expectancy.

With respect to MHC'’s First Amended Complaint, Judge Herndon dismissed with
prejudice the following claims: (Gounts I, II, V, VII, and X tdhe extent those counts stated
claims pursuant to Sections 2 or 3 of the GlayAct; (2) the tying claincontained in Count VII;
(3) the monopolization claim contained in Count (X) the lllinois Antitust claims contained
in Counts lll, IV, VI, and VII to the extent & each is based upon the tpmr of the lllinois law
that is substantially similar to the ClaytontA() the lllinois Antitrust claims contained in
Count IV as to BCBSI to the extent it is basedtmportion of lllinois lawthat is substantially
similar to the Sherman Act based upon tyingd &) the tortious intéerence with a business
expectancy contained in Count &him against BCBSI (Doc. 57 ).

Judge Herndon dismissed without prejudice the following claims: (1) Plaintiff's Sherman
Act claims as to SIH contained in Counts I,awd IX; (2) the Sherman Act claim as to BCBSI
regarding exclusive dealing comad in Count IlI; (3) th Illinois Antitrust chims contained in
Counts Il and VI as to SIH to ¢hextent that each is based upan rtion of Illinois law that is
substantially similar to the Sherman Act; andtt® lllinois Antitrust claims contained in Count
IV as to BCBSI to the extent it is based on theiporof Illinois law that is substantially similar

to the Sherman Act based uportieisive dealing (Doc. 57 ).
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Thereafter, MHC filed its Second Amend&dmplaint raising the following claims: (1)
Count | — exclusive dealing agair&H in violation of Section 1 of the Sherman Act (15 U.S.C.
8 1); (2) Count Il — exclusivdealing against BCBSI in violatn of Section 1 of the Sherman
Act (15 U.S.C. § 1); (3) Count Il — exclusivealieg against SIH in violation of the lllinois
Antitrust Act; (4) Count IV — exlusive dealing against BCBSI in violation of the lllinois
Antitrust Act; (5) Count V — tying against SIH wolation of Section 1of the Sherman Act (15
U.S.C. § 1); (6) Count VI — tying against SIHviolation of the IllinoisAntitrust Act (740 ILCS
10/3); and (7) Count VII — monopolization againdd$h violation of Section 2 of the Sherman
Act (15 U.S.C. § 2). Defendants bring thigiotions to Dismiss MHC’s Second Amended
Complaint for failure to state a claim.

Background

Plaintiff, MHC, is a multi-specialty freestding outpatient surgery center which offers
outpatient surgical services. Plaintiff does offér inpatient servicedlaintiff opened for
business in 2004, and is located in the relegangraphic area, defindy Plaintiff as the
counties of Williamson and Jackson, andsbeounding areas bordering these counties.
Defendant SIH is a nonprofit corporation tbatns a variety of acute-care hospitals which
provide both inpatient and outpent medical services. Furth&lH owns various freestanding
outpatient surgical service providers.

Plaintiff alleges that the releraproduct markets consist ofdvdistinct sets, “the first set
encompassing the second.” The first set coneist&) general acuteare inpatient hospital
services, including pediatric séres and neonatal care servi¢gsnerally referred to as
“hospital services”), and (b) outpatient surgisaivices, where both (a) and (b) services may be
reimbursed by any payors, including commeritialirance, government payors (e.g., Medicare,

Medicaid) and self-pay.” (Doc. 58 p. 2, par. The second set of relevaproduct markets are
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submarkets of the first set and consist of ‘f@heral acute-care inpent hospital services,
including pediatric services and neonatal careises (generally referred to as “hospital
services”) reimbursed by commercial health ness, and (2) outpatient surgical services
reimbursed by commercial health insuretd.”

Plaintiff alleges the relevant geographarkets are comprideof Williamson County,
lllinois, Jackson County, Iihois and the surrounding aréa. (par. 3). In the relevant
geographic market, Plaintiff maintains SIH isnaust have” hospital system for health plans
because it is the largest hospitathe region and the only locptovider of certain essential
services. Plaintiff alleges that within the nedat geographic area, Shés a 77% market share
for inpatient surgical casekl(, par 81 (h)) and a 76% market shaf outpatient surgical cases.
Id. (p. 30 par. 82 (a)).

Defendant BCBSI is allegedly the largestlbieasurance company in lllinois and the
dominate health insurer indhrelevant geographic area. Thus, BCBSI is the dominant provider
of health insurance covering inpatient and outpatient services. Plaintiff claims that it has
submitted multiple applications to BCBSI seeking acceptance as an in-network provider and that
BCBSI has denied their request each time. Plaintiff alleges BCBSI informed them that BCBSI
had an exclusive contract with SIH, which ploted or precluded BCBSI from contracting with
competitors for in-network coverage in the aflaintiff further allege that it, and others,
cannot remain competitive as long as this agreement with BCBSI and SIH exists. It is this
exclusive agreement that forms the foundation of Plaintiff's claims.

Plaintiff claims that SIH willfully maintaed and extended its monopoly power through
the use of exclusionary contracts. PartidyldPlaintiff alleges tat BCBSI had a compelling
business need to include SIH in its networkngfatient service provider¥et, in consideration

of discounts to BCBSI on inpatient servic8#1 included exclusionary language in the
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agreements with commercial insurers. Pl#iatigues the agreementpmoperly and illegally

tied discounts for coverage of SIH’s inpatient htadservices with exclusive contracting for in-
network coverage of SIH’s outpatient services and illegally coerced BCBSI into entering the
agreement. This arrangement prohibits BCBSI foamtracting for in-network coverage with
competing freestanding outpatient surgery centetisamegion. As such, Plaintiff contends the
arrangement constitutes exclusive “dealing and tying/iolation of the Sarman Antitrust Act.

Plaintiff maintains that as a result oethgreement between SIH and BCBSI, SIH has
been able to retain monopoly power in the twevant markets in the defined geographical area.
Plaintiff contends that itred others cannot effectively coete because SIH and BCBSI have
substantially reduced the number of patients who would otherwise use SIH’s competitors.
Plaintiff claims that patients have been requiredayp more at SIH for services, compared to the
same procedure in a non-SIH owned facility. THelaintiff alleges thaBIH’s contracts have
prevented the public from receiving competitive sy from other competitors for the cheapest
costs.

In sum, Plaintiff maintains that SIH, vis exclusionary contracts with BCBSI, has
violated antitrust law through ekisive dealing, tying, and monopdiion. Plaintiff alleges that
SIH’s exclusionary contracts with BCBSI viadaantitrust law and have delayed and prevented
expansion by competitors in the relevant gapgic area, have limited price competition, have
reduced quality competition in the area and hadaaed healthcare options for patients in need
of outpatient surgery, all withoatvalid businespustification.

Analysis

A motion to dismiss pursuant to Fed.@v. P. 12(b)(6) allows for dismissal upon

“failure to state a claim upon which relief candranted.” To state a claim, a pleading need only

contain “a short and plain statement of the clawvang that the pleader is entitled to relief.”
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Fed. R. Civ. P. 8(a)(2). Further, the court mustew a complaint in the light most favorable to
the plaintiff, accept as true allell-pleaded facts alleged, and dralivpossible inferences in the
plaintiff's favor. Tamayo v. Blagojevi¢tb26 F. 3d 1074, 1081 (7th Cir. 2008). Detailed factual
allegations are not required, but the pleading roostain “sufficient factual matter, accepted as
true, to ‘state a claim to relig¢at is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678
(2009) (quoting Bell Atl. Corp. v. Twombly, 500 U.S. 544, 570 (2007)). A plaintiff can plead
himself out of court by pleading facts tishtow that he has no legal claimtkins v. City of
Chicagq 631 F.3d 823, 832 (7th Cir. 2011). Finallye ttourt must not apply a heightened
pleading standard iantitrust case€ndsley v. City of Chicag@30 F.3d 276, 282 (7th Cir.
2000).
BCBSI’'s Motion to Dismiss (Doc. 59)

BCBSI contends Plaintiff's Second Amended Complaint must be dismissed pursuant to
Fed. R. Civ. P. 12(b)(6). Specifically, BCBSI assehiat as a matter of law, MHC cannot assert
exclusive dealing claims against# a purchaser of the serviedsssue. BCBSI further asserts
that MHC has failed to plead the essential elemeids exclusive dealing claim against it.
BCBSI argues dismissal is appropriate for faiflog reasons: (1) BCBSI cannot be held liable
under Section 1 of the Sherman Act or Sectiat) 8{ the lllinois Antitrust Act because BCBSI
is a “purchaser”; (2) MHC'’s claims fail to tlextent they allege the same relevant product
markets that this Court rejected when it dismissed MHC's First Amended Complaint for failure
to plead a plausible relevaniooiuct market; (3) MHC’s relevagkeographic market definition is
too vague to permit an assessment of satistdoreclosure; and (4) MHC only makes
conclusory allegations of substal foreclosure and fails tolafe facts sufficient to support a
plausible claim of substantial foreclosure frim market for outpatient surgery services. The

Court only considers BCBSI’s first argument for the following reason.
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Section 1 of the Sherman Act provides thatvggy contract, combination in the form of
trust or otherwise, or conspirgdn restraint of trade or conmerce among the several States, or
with foreign nations, is declared be illegal.” 15 U.S.C. § 1. Tplead a violation of § 1 of the
Sherman Act, a plaintiff mustgéd: “(1) a contract, combinatioor, conspiracy; (2) a resultant
unreasonable restraint of trade in [a] relevaatket; and (3) an accompanying injuryAgnew
v. Nat'l Collegiate Athletic Ass;r683 F.3d 328, 335 (7th Cir. 2012). Because “[t]he purpose of
the Sherman Act is to protect consumers from injury that results from diminished competition,”
“the plaintiff must allege, not oylan injury to himself, but an injury to the market as well.”
Agnew 683 F.3d at 334-35.

MHC brings its exclusive dealing claimgainst BCBSI under Section 1 of the Sherman
Act and Section 3(4) of the Illinois Antitrust A¢Doc. 58 Counts Il and IV). However, if an
exclusive dealing claim “does not fall withilne broader prescriptiaf [Section] 3 of the
Clayton Act, it follows that it is nidorbidden by those of [Section 1[Tampa Elec. Co. v.
Nashville Coal Cq.365 U.S. 320, 335 (1961). Further, Itia courts—when interpreting claims
under the lllinois Antitrust Act—are tasked witioking to federal aurts’ construction of
antitrust laws that are substalitissimilar to those of lllinoisState of Ill., ex rel. Burris v.
Panhandle E. Pipe Line C®35 F.2d 1469, 1479-80 (7th Cir. 1991).

Courts have held that Section 3 of @layton Act defines liability in terms of a person
who makes a sale or contracts for sale dmats not provide for liability of the buyevcGuire v.
Columbia Broad Sys., Inc399 F.2d 902, 906 (9th Cir. 1968ge Car Carriers, Inc. v. Ford
Motor Co, 745 F.2d 1101, 1110 (7th Cir. 198dgrt. denied470 U.S. 1054 (1985) (finding a
buyer liable under Section 1 of the Sherman“‘would undermine the principles of
competition the antitrust laws were designed to secure™)(cidumgn& Mavis, Inc. v. Nu-Car

Driveway, Inc, 691 F. 2d 241, 244 (6th Cir. 1982)).
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More on point i$5enetic Sys. Corp. v. Abbott Lal®91 F. Supp. 407 (D.D.C. 1988).
In that case, defendant Red Cross enterecaibtm-year exclusive agreement with defendant
Abbott Laboratories to supply equipment usedcreen donated blood for transmissible
diseases, including hepatitemyd the HTLV antibody (AIDS)d. at 410. Plaintiff Genetic
Systems claimed that this agreement effectifrelge the plaintiff out of the market for blood
test equipment and jeopardize@ ttompany’s ability to survivéd. at 412. Plaintiff filed suit
against Red Cross and Abbott alleging violatiohSection 1 of the Sherman Act and Section 3
of the Clayton Actld. at 413. The district court dismissé exclusive dealing claims against
the buyer Red CrosKl. at 414. Specifically, thdistrict court derivedfrom the plain language
of the statute, the relevant legislative history, and the observationsiofertators” that Section
3 of the Clayton Act does not impose any lidpibn purchasers or buyers for exclusive dealing
contractsld. at 414 (citingMcGuire v. Columbia Broadcasting Sys., [r899 F. 2d 902 (9th Cir.
1968);see alsal. von KalinowskiAntitrust Laws and Trade RegulatioBection 12.02(3)
(1988). Further, the district court determinedtttihis conclusion to not impose liability on the
buyer “is consistent witthe fundamental antitrusbncept that the alledesins of the sellers
should not be visited on buyers becaosthe risk of chilling competition.Id. at 415. Plaintiff
nevertheless alleged that the defant acted as more than solalpurchaser, and entered into
“active collaboration” in “knowingly ja[ing]” in the exclusionary contractd. However, the
district court determined thatdtplaintiff's attempt to fit the ‘Guare conduct” of the defendant
into the “round hole of Section 3f[the Clayton Act] cannot succeedd.

Here we find nearly identical facts those addressed by the CourGienetic SysBCBSI

contends that exclusive dealiolgims under Section 3 of the Ctag Act—and thus section 1 of
the Sherman Act and Section 3(4) of the lli;éintitrust Act—may not be brought against the

buyer of the at-issue séce (Doc. 60). MHC admits that BCBE the buyer/purchaser of these
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outpatient surgical services. Further, MH@=s not refute that Section 3 does not impose
liability to buyers or purchase(®oc. 72, p. 4). Instead, Plaintd@fgues that “[ijn the exceptional
case where the buyer has actively (and aggrdgsmemoted the exclusive arrangement, in
close collaboration with the sallehe buyer has ‘partaken afidpromoted the sins’ and should,
therefore, be liable under Section Id” (p. 5).

MHC fails, as did the plaintiff iisenetic Systo direct the Court’attention to any case
that has construed Section 3 of the Claytontdaover “the sins of the purchaser or buyer”.
Instead, like the plaintiff ilfsenetic Sys MHC urges the Court to extend liability because
BCBSI has “actively (and aggressively) promatieel exclusive arrangement.” However, the
Court cannot simply ignore ttabove-referenced case law.

This Court finds that MHC'’s claims agairBCBSI for violations of Section 1 of the
Sherman Act—as well as Section 3(4}teé Illinois AntitrustAct—cannot stand. Thus,
BCBSI’s Motion to Dismiss Counts Il and IV of Plaintiff's Second Amended Complaint is
GRANTED with prejudice. Given that all courdgainst BCBSI are dismissed, BCBSI's Motion
to Strike (Doc. 61) IDENIED as MOOT.

SIH’s Motion to Dismiss

MHC alleges three distinct causes of actioaiasgt SIH in violatiorof federal and state
antitrust law: Count | — exclusdvdealing claims against SIHwolation of Section 1 of the
Sherman Act (15 U.S.C. § 1); Count Il — exdhesdealing against SIH in violation of the
lllinois Antitrust Act (740 ILCS 10/3); Count V tying against SIH in violation of Section lof
the Sherman Act (15 U.S.C. § 1); Count VI iatyagainst SIH in violation of the lllinois
Antitrust Act (740 ILCS 10/3); and Count Vllmonopolization against SIH in violation of

Section 2 of the Sherman Act (15 U.S.C. § 2).



SIH moves to dismiss MHC’s Second Amendsamplaint pursuant to Fed. R. Civ. P.
12(b)(6). Specifically, SIH coahds that (1) MHC'’s tying claim under 8 1 One of the Sherman
Act and the lllinois Antitrust Act fails to alige facts supporting Plaiffts claims that SIH
forced or coerced BCBSI to contract with SIH éutpatient surgery services as a condition of
contract for inpatient hospitakervices; (2) MHC’s edlusive dealing claim under the § 1 of the
Sherman Act and the lllinois AntitstiAct fails to allege that the exclusive contract between SIH
and BCBSI foreclosed MHC from the alleged n&ror the sale of inpatient and outpatient
surgery services to all poteaitbuyers, including commerciphyors, government payors, and
patients who self-pay; and (3) MHC fails to allegat SIH acquired or maintained its allegedly
dominant position in the atjed relevant markets throughtiaompetitive conduct. (Doc. 62, p.
2).

In cases involving exclusive dealing, courtsre determined that an exclusive-dealing
arrangement does not violate &mnist laws unless the court believes that performance of the
contract will preclude competition in a “substiahshare of the line of commerce affected.”
Tampa Elec. Co. v. Nashville Coal C865 U.S. 320, 327 (1961). Tampa Elec. Co. v.
Nashville Coal Co.the Supreme Court set forth factorstmsider in order to determine what
constitutes a “substantial share” includif} “the line of commerce involved must be
determined, where it is in controversy, on the basteefacts peculiar tthe case”; (2) “the area
of effective competition in thknown line of commerce must be charted by careful selection of
the market area in which the seller operatestamhich the purchaser can practicably turn for
supplies”; and (3) the competition foreclosedly contract must be found to constitute a
substantial share of the relevant markkt."at 327-28. Foreclosuexists when there is a
significant limitation on other’s ability tenter or remain in the markéd. In order to further

determine substantiality, coutiave weighed the probable effdoe contract will have on the
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relevant area of effective competition, taking iattzount the relative strength of the parties, the
proportionate volume of commercergation to the tofaszolume of commerce in the relevant
market area, and the immediate and future effects which pre-emption of the share of the market
might have on effective competitiolol. at 329. However, a mere showing that the alleged

contract itself involves a sutasmtial amount of dolis is “ordinarily of little consequencdd.

SIH does not dispute the existenceld first two factors set forth ifampa Elec. Co
Instead, it argues that MHC fails to allege aolesive dealing claim because it did not properly
plead substantial foreclosure from the retevaarket. (Doc. 63, p. 7)n particular, SIH
contends that MHC only allegdoreclosure from 30 perceott patients in the relevant
geographic market, leaving 70 percent for access by NH@o. 8). Further, SIH argues that
this 30 percent is an overstatement, and even if true, is not substaatigh to constitute
foreclosure according to case lgBee id. MHC counters that it inot the percentage of the
patients that is at issue, tithe revenue generated. (D@a., p. 5). MHC argues that it is
foreclosed from the higher reimbursement rafesommercial insurers and cannot make up the
difference with the “non-negotiable, typicallyatbelow cost” reimbursements from Medicare,
Medicaid and TRICAREL. (p. 6).

This Court has previously held that a veatiexclusive dealing arrangement, like the one
alleged in the current case, is not presumedallgDoc. 57). Thus, the Court determined that
the analysis is subject tbe Rule of Reason framewoltk. Under Rule of Reason analysis (the
standard framework):

The plaintiff carries the burdeof showing that an agreement or contract has an

anticompetitive effect on a given markethin a given geographic area. As a

threshold matter, a plaintiff must shakat the defendant has market power—that

is, the ability to raise pres significantly withougoing out of business—without

which the defendant could not cause antipetitive effects on market pricing. If

the plaintiff meets his burden, the defendean show that the restraint in

guestion actually has a procompetitive effect on balance, while the plaintiff can
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dispute this claim or show that thestraint in questin is not reasonably
necessary to achieve the procompetitive objective.

Agnew 683 F.3d at 335-36 .

Taking this into consideration, MHC has sulfficiently pled its claims against SIH. MHC
has alleged substantial forealos in detail and provided suhbstiation of those contentions.
(Doc. 58, p. 29-31, par.’s 81-82). Specifically, Ktias alleged that it has been foreclosed
access to payments for both inpatient and digipiasurgical services from all payotd.( par. 81
(b)(72.3%) & 82 (e)(77.2%)). Further, MHC alleghe market power that SIH wields in the
relevant geographic area is substantial. Té@8d Amended Complaint states that within the
relevant geographic area, SIH has a 77% etashkare for inpatient surgical casks,(par 81
(h)) and a 76% market share of outpatient surgical cebgp. 30 par. 82 (a)). The complaint
further alleges that, as a result of SIH’s magp@wer in the relevant product, and geographic
market, competitors have been unable to explandp. 26, par. 76-79). These amounts are well
above the 30-40 percent range. As a result, Shidiket power would seem to be a “substantial
share” or “significant fraction” of the relevamarket. SIH's substantial share of the market
power has prevented entry or maintenance in #meiwork surgical services market of BCBSI.
Accordingly, SIH’s Motion to Dismiss Count | and Il of MHC’s Second Amended Complaint is
DENIED.

SIH next argues MHC'’s claims of an illegging arrangement lgiged in Counts Il and
IV must be dismissed. An essential characterddtan invalid tying claim is the “seller’s
exploitation of its control ovehe tying product to force theuper into the purchase of a tied
product that the buyer either didtrweant at all or might have gferred to purchase elsewhere on
different terms.’Jefferson Parish Hosp. Dist. No. 2 v. Hydé6 U.S. 2, 12 (19843brogated on
other grounds by Ill. Tool Wks, Inc. v. Indep. Ink, Inc547 U.S. 28 (2006). When there is
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“forcing” present, competition on the meritstire market for the tied item is improperly
restrained, and there is alation of the Sherman Add. The Supreme Court has condemned
tying arrangements where the seller has sonaKet power” to impropeylforce a purchaser to
do something that he normally would not have done in a competitive mtkat13. In order
to establish theer seillegality of a tying arrangement, agitiff must demonstrate that (1) the
tying arrangement is between tdistinct products or service®) the defendant has sufficient
economic power in the tying market to appregiabkstrain free competition in the market for the
tied product, and (3) a not insubstantial amanfnhterstate commerce is affecteReifert v.
South Cent. Wisconsin MLS Car#50 F.3d 312, 316 (7th Cir. 2006).

MHC alleges that SIH has monopoly powethie inpatient surgical services market.
MHC alleged that SIH maintained a 75% sharéhefmarket for acute care services and used
this power to coerce BCBSI to agree to not pdevn-network insurance coverage for outpatient
surgical services provided by MHC. (Doc. p858-59, par. 157 & par. 158). According to
MHC, SIH was able to achieve this agresrby granting BCBSI access to discounted rates
from SIH for services in exchandger an “agreement to excluddd. Lastly, MHC argues that
BCBSI would not have agreed to this arrangatrhad SIH not been a “must have” inpatient
surgical services hospitadl. (p. 59, par. 161). SIH maintains tlthspite the use of “coercion”
many times throughout the complaint, BCBSI and 8égotiated the ratesd arrangements of
the contract. (Doc. 63, p. 10 (citing Doc. 58, [24)). According to th&IH, this negotiation
refutes MHC'’s claims of “coercionld.

MHC has properly alleged an illegal g arrangement between SIH and BCBSI in
violation of the Sherman Act. MHC asserts thetause SIH has significant market power in the
in- and out- patient servicesarket (72.3% and 76% respectiyelMHC agreed to exclude out-

of-network outpatient surgical service providevdHC further asserts that BCBSI agreed to its
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arrangement with SIH because SIH is a “niaste” surgical services provider hospital.
According to MHC, SIH coerced BCBSI, andnias not the exerciseasonable and independent
business judgment that led BCBSI to agreth&arrangement. Accordingly, SIH’s Motion to
Dismiss Count V and Count VI BENIED.

Lastly, SIH seeks to dismiss Count VIl BRintiff's Second Amended Complaint,
arguing MHC fails to plead that SIH acquiredmaintained an alleged monopolistic position
unlawfully. Section 2 of the Sherman Act, 158LC. § 2, makes it unlawful for a firm to
“monopolize.” To prove monopolization under § 2, aipliff must allege*(1) the possession of
monopoly power in the relevant market and (2)whllful . . . maintenance of that power as
distinguished from growth atevelopment as a consequenca stiperior product, business
acumen, or historical accidentJhited States v. Grinnell Corp384 U.S. 563, 570-71 (1966).

The Supreme Court has defined monopoly paageithe power to control prices or
exclude competitiofi United States v. E.l. du Pont de Nemours &,G%1 U.S. 377, 391
(1956). A plaintiff may establismonopoly power by evidence thafirm has profitably raised
prices above the competitive levehited States v. Microsoft Cor®253 F.3d 34, 51 (D.C. Cir.
2001). In the absence of direct proof, magkaiver may be derived from circumstantial
evidence, including “a firm’s possession of a dlwent share of a relevant market that is
protected by entry barrierdd. Without countervailing evidence of the possibility of
competition from new entrants, evidence of a dominant market share is sufficient to show
monopoly powerld. However, possessing monopoly powlees not by itself constitute
monopolization.Grinnell Corp, 384 U.S. at 570-71. Rather § 2 of the Sherman Act makes it
unlawful to maintain monopoly powénrough exclusionary conduaterizon Commc'ns, Inc. v.

Law Offices of Curtis V. Trinkd.LP, 540 U.S. 398, 407 (2004).
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The test for exclusionary conduct is set fortliumted States. v. Microsoft Corpirst, a
plaintiff must prove that a monopolist’s cormtllhas had an “anticompetitive effedificrosoft,
253 F.3d at 58. Second, if a plaintiff is successfidhowing an anticopetitive effect, the
alleged monopolist may proffer a non-pretextypgabcompetitive justificion” for its conduct.
Id. at 59. Lastly, if the alleged monopolispeoffering of procompetitive justification is
unrebutted, the plaintiff “must demonstratattthe anticompetiter harm of the conduct
outweighs the procompetitive benefikd.

Here, MHC has pled sufficient facts to infearket power due to SIH’s charging of
“supracompetitve prices” for the sasted period, without consequen8eeDoc. 58, p. 42,
par.’s 116-17. Additionally, market-share data, provided by MHC, allows an inference of SIH’s
monopoly powerSee id(p. 29-30).

MHC also alleges that SIH has willfully nméained its monopoly through its actions of
exclusive dealing and tying angements in violation of § 2. (Doc. 58, p. 66 par. 178). In order
to show an anticompetitive effect, MHC allegggnificant foreclosure im the most profitable
health-insurance contracts and thus, foreclosure from the ability to compete adequately in the
market.See id(par. 107). MHC maintains that as a resiithis foreclosure, it and others cannot
remain viable and competitive with SIHi. (par. 179) and that thesrangement has prevented
significant competition and has harmed conersiin the relevant geographic mark&te id.

(par. 179, 180)see also Microsoft Corp253 F.3d at 58 (“[The anticompetitive effect] must
harm the competitive process and thereby harm consumers.”). MHC claims consumers have
suffered direct harm through increased pricegpatients and employers, suppressing price
competition, decreasing the number of options available, and decreasing the overall quality of

care.ld. These alleged facts allow the inference that the exclusive dealing and tying
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arrangements had an anticompetitive effect on the relevant markets. Accordingly, SIH's Motion
to Dismiss Count VIl of MHC’s Second Amended ComplaifdEENIED .
Conclusion

Defendant BCBSI's Motion to Dismiss Couttsind IV of Plaintiff's Second Amended
Complaint (Doc. 59) iISRANTED with prejudice. The CourDENIES Defendant BCBSI's
Motion to Strike (Doc. 61) aslOOT .

Defendant SIH’s Motion to Dismiss Countdll, V, VI, and VII of Plaintiff's Second
Amended Complaint (Doc. 62) BENIED in its entirety.
IT IS SO ORDERED.
DATED: May 29, 2015

$ Staci M. Yandle

STACI M. YANDLE
DISTRICT JUDGE
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