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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARK MURFIN, M.D. , )
Plaintiff ;
V. ; No. 12-CV-1077WDS
ST. MARY’S GOOD SAMARITAN, INC. , ))
an lllinois not-forprofit corporation )
Defendant. ))
ORDER

STIEHL, District Judge:

Before the Court is plaintiff Mark Murfin’s motion for a hearing on his petition for
a preliminary injunction (Doc. 21Rlaintiff, a physician, can no longer treat patients at St.
Mary’s Hospitalbecausalefendantt. Mary’s Hospital, Centralia, lllinoisevoked Is
hospital privilegesfter anincident between plaintiff and two nurseBlaintiff suggests
that defendant violateits bylaws and credentials manlateach of contract), the Hospital
Licensing Actof Illinois, and the Health Care Quality Improvement Act of 1986 by not
providing ertain procedural protections, such as a hearing, beforeinguak privileges
He alsoseeks to enjoin defendant from reporting the revocation to the National Practitione

Data Bank.

BACKGROUND
Plaintiff Mark Murfin is a physician licensed in lllingiand é&fendantSt. Mary’s
Hospital, Centralia, Illinoisis an lllinois notfor-profit corporation that operates St. Mary’s

Hospital. For many years, plaintiff was a member of the physicians’ cmgsoiedical

! Defendant says it was misnamed in plaintiff's original complaind, that its correct namis St. Mary’s
Hospital, Centralia, Illinois
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staff of St. Mary’s withhospital privilegeso see and treat patients there.

On August 16, 2012, plaintiff and two nurses at Sarywé hadwhat plaintiff cha-
acterizes as disagreement. According to defendant, plaintiff yelled at one of the nurses,
poking her repeatedly in the chest, then pushed her against the wall with hisrfihger i
chest. Thenursediled written occurrenceeports with management at St. Marysan-
agement then submittede@quest for a formal investigation or corrective actt®meeting
of the Medical Executive Committee took plameabout August 22, 2012, to consider the
requestAfterward, plaintiffwastold that he Committee recommendbdattend anger
management counseling, issue a letter of apology to the two employees, and—thcugh he |
not certain of this-that heaccept a 3@ay suspension of his hospital privilegetintiff
informedthe Committee that he would accept the Committee’s recommendations.

The next daythe Board of Directors met and voted to terminate plaintiff's staff
privileges at St. Mary'sltogether Plaintiff was not informed of (or given the opportunity
to attend) the Board meeting. He vai®rnotified in writing of the Board’s decision.

On September 11, 201Aamtiff sent defendant a letter demanding a heargxg b
fore the ad hoc committee of physiciamh respect to the Committserecommendation
of a 30-day suspension lois hospital privilege$ Defendant has denied a hearing.

Plainiff suggestslefendant’s actions violatets own bylaws as well agateand
federal law Plaintiff asserts that the Committee’s recommendations condtéutéad-
verseaction” as defined in defendanedentials and Hearing and Appellate Revielv Po
icy and Procedure Manual (“Credentials Manugg’P.2.2(f) That section states:

No Recommendation or act of the Executive Committee or
Board other than those hereinafter enumerated ... shall be
considered an Adverse Action and, therefore, grounds for a

2 That is the Court’s reading of the complaint, where plaintiff says headeed a hearing “with respect to
said adverse action” immediately below a paragraph discussing the “adversecdttie [Medical Exeag-
tive Committee]” (Doc. 2, Ex. 1, p. 3). So it seems he was demanding acghearihe recommended -8y
suspension. But it is unclear why he would have wanted a hearing mparéey, recommended suspension
after the Board hagermanenthsuspended him.
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hearing: ... (f) Restriction, suspension or revocationd®f a
mitting and/or clinical privileges.

(Doc. 2, Ex. 1, p. 74Hetherefore appears toeanthat the Committee’secommendation
that he acqat a 30-day suspension of his hospital privileges was an adverse Hetialso
contends that he was only informed orally of the Committee’s recommendatioms, eve
though he was entitled to written notice and the right to appeal the recommendations, a
cordng to defendant’s Credentials Manual and Bylaws.

But paintiff submits,in the alternative, that the Committesght not have ream-
mended the suspension at all, only angaragement counseling atioe letter ofapology.
In that case, he concedes thess no adverse action. Even then, howeplaintiff be-
lieves he was entitled to a hearing before the Board permanewdliged his hospital priv
leges.

Plaintiff nextclaimsthat underthe Hospital Licensing Acin lllinois, the suspen-
sion of his privieges whether the Committee’s 3fay suspension or the Board’s parm
nent suspensiomay not be imposed withowat hearing odocumentation of an immediate
dangerSee210 LL. CoMp. STAT. 85/10.4(b)(2)(C)(i) Further,he claimsthat under the
Health CareQuality Improvement Acta suspension of clinical privilegés more than 14
days may not be imposed without a finding of imminent danger to the health of an individ-
ual.See42 U.S.C. § 11112)(2).

Plaintiff believes that defendant’s actions are causing him irreparablenpeasal
professional harm, including his ability to practice medicine in Marion Countyi8|
and that he has no adequate remedy at law. He seeks a preliminary infugigmjoin-
ing defendant from enforcing the revocatiorptintiff’'s hospital privileges at St. Mary’s,
(2) ordering defendant to provide him with writtertice of tre adverse actioanda hea-

ing before ghysician’s commtee—if the Committee recommended the &8y suspen-

3 Pursuant to 735LL. COMP. STAT. 5/11-102



sion—and (3) enjoining defendant from reportary revocation of plaintiff's hospital
privileges to the National Practitioner Data Bank. Plaintiff also seeksraapent injui-
tion barring defendant from enforcing the revocation of plaintiff's habprivilegesand

from reporting the revation to the National Practitioner Data Bank.

PRELIMINARY |NJUNCTION

Plaintiff filed this action in the Circuit Court of Marion County, lllinois, No. 2012-
MR-106 (Doc. 2, Ex. A). The circuit court scheduled a hearing on plaintiff's petition for a
preliminary injunction, but defendant removed the case here before the hearing could take
place (Doc. 2).

With respect to the pending motion for a hearing, plaintiff has not actualtlydil
motionfor a preliminary injunction in this Court. He only filed a complaint and petition for
a preliminary injunction in the circuit court (Doc. 2, Exs. A & B). Generally, &yssek-
ing a preliminary injunction must file a motion pursuant to Federal Rule of CivieBuoe
65.See James Luterbach Const. Co., Inc. v. Adan’81 F.2d 599, 603 n.1 (7th Cir.

1986) (“As a matter of professional practice, counsel who seek temporafyiselay

should make a motion for a preliminary injunction separate from the prayer fécoelie
tained in the complaint.”XCHARLES ALAN WRIGHT, ET AL, 11AFED. PRAC. & PROC. CIv.

8 2949 (2d ed;)see alsd~ed. R. Civ. P. 7(b) (“A request for a court order must be made
by motion.”). Consequently, there is no motion with citation to the federal standar@for pr
liminary injunctions, and no response from defendant before the Court. TheDEBurt

NIES plaintiff's motion for a hearing (Doc. 21), with leave to file a proper motion for a
preliminary injunction pursuant to Rule 65.

But the Court must also address the question of sulbjetter jurisliction.



SUBJECT-MATTER JURISDICTION

This case waremoved under 28 U.S.C. 8§ 144)}(Doc. 2).Defendant believes
original jurisdiction existbecause plaintiffs’ federal claims arise under the laws of the
United StatesSee28 U.S.C. § 1331Specifially, plaintiff suggestshatdefendant has ot
lated the Health Care Quality Improvement Act of 1088CQIA”), 42 U.S.C. 8§ 11101—
52, by not providing him with a hearitgforeit revoked his hospital privilegesee
8§ 11112(a)(3), (b)He also seeks tenjoin defendant from reporting the revocation of his
privilegesto the NationaPractitioner Data BanKNPDB”), see42 U.S.C. § 11133(a); 45
C.F.R. § 60.1Although paintiff has not raised the issue on a motion to remauidstrict
court’s “first duty n ewery suit” is to establish the existence of subjeettter jurisdiction.
Johnson v. Wattenbarge361 F.3d 991, 992 (7th Cir. 2004xcord Krueger v. Car
wright, 996 F.2d 928, 930-31 (7th Cir. 1993) (“Courts in the fedsisém are obliged to
policethe statutory and constitutional limitations on their subject matter jurisdiction.”).

A defendants removal is proper if the lawsuit could have been filed in federal court
originally. 28 U.S.C. § 1441(afzaterpillar, Inc. v. Williams482 U.S. 386, 392 (1987).
District courts havéederatquestionurisdiction “of all civil actions arising under the G0
stitution, laws, and treaties of the United States.” 28 U.S.C. § 1331. Under the well-
pleaded complaint rule, jurisdiction exists “only when a federal question is preésent
the face of th@laintiff's properly pleaded complaintCaterpillar, 482 U.S. at 3925c-
cord Gully v. First Nat'l Bank299 U.S. 109, 112-13 (193@).defense that raises a fede
al questiordoes not create federgliestion jurisdictia. E.g, Merrell Dow Pharmaceut
cals, Inc. v. Thompsod 78 U.S. 804, 808 (1986Thi. Tribune Co. v. Bd. of Trs. of Univ.
of lll., 680 F.3d 1001, 1003 (7th Cir. 2012) (“[A] potential federal defense is not enough to
create federal jurisdiction underd831.”).

A federal question is presented on the face of the complaint where the plaintiff

pleads eithefl) aclaim created byederal law or (2a statelaw claim that implicates g+



nificant federal issuese., a claimrecognized under state law lhat “nonetheless turn[s]
on substantial questions of federal la@rable & Sons Metal Prods., Inc. v. Darue Eng’'g
& Mfg., 545 U.S. 308, 312 (2009egarding statéaw claims, there is not a single test for
determining whether thegfford a basis for federgjuestion jurisdiction. The Supreme
Court holds that themust”necessarily raisa stated federal issue,” that‘ectually ds-
puted and substantial,” atidlatthe ‘federal forum may entertain without disturbing any
congressionally approved balance ofded and sdte judicial responsibilities Grable &
Sons 545 U.Sat314 accord Chi. Tribune Co. v. Bd. of Ti. Univ. of I, 680 F.3d

1001, 1004 (7th Cir. 2012Bennett v. Sw. Airlines Gat84 F.3d 907, 909 (7th Cir. 2007).

Defendant first sugges trat theCourt has federajuestion jurisdiction because
plaintiff alleges on the face of his complaint a violation of his rights under the HGRIA
U.S.C. § 11111, in that plaintiiinplieshe was entitled to a heng under § 11112(a)(3),
(b).

Upon reviewing the statute and case law, the Court has found that the HCQIA does
not create @rivate cause of action for physicians when a hospital chooses not follow the
HCQIA'’s peerreview proceduresseeSingh v. Blue Cross/Blue Shield of Mass.,,1B08
F.3d 25, 45 n.18 (1st Cir. 2002)Jayne v. Genesis Med. Ctt40 F.3d 1145, 1148 (8th
Cir. 1998);Hancock v. Blue Cross-Blue Shield of Kan.,,|@¢. F.3d 373, 374—75 (10th
Cir. 1994);Morris v. Emory Clinic, InG.402 F.3d 1076, 1083 (11th Cir. 2008) é@ress
cause of actionBok v. Mut. Assurance, Ind.19 F.3d 927, 928-29 (11th Cir. 1997) (no
express or implied cause of actio8oTTM. SMITH, CONSTRUCTION ANDAPPLICATION OF
HEALTH CARE QUALITY IMPROVEMENTACT OF1986,121A.L.R. FED. 255 §9. It does not
appear the Seventh Circuit has addresisedjuestion yetyut district courts in this circuit
have come to the same conclusiBee Rosenberg v. Advocate Health and Hosps. Corp.
No. 11 C 2493, 2011 WL 1548391, at *3 (N.D. Ill. April 22, 2013helton v. Schneiter
No. 05 C 5955, 2005 WL 3601934, at 3 (N.D. Ill. Nov. 2, 206&)d v. Decatur Mem.
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Hosp, 16 F.Supp.2d 975, 1220 (C.D. lll. 1998) (“Plaintiff has not cited, and this court has
not found, any cases reaching a contraryltésu

In addition to damages, plaintiff seeks an injunction barring defendant fromt-+epor
ing the revocation of his privileges to tN®DB. In its notice of removal, defendantdi
cusses this claim as a stédev claim that implicates significant federal issues. Buhan
junction is a remedy, not a claim or cause of action. A request for an injunction does not
confer sbjectmatter jurisdictionCitizens Concerned for Separation of Church & State v.
City & Cnty. of Denver 628 F.2d 1289, 1299 (10th Cir. 1980HARLES ALAN WRIGHT, ET
AL., 11AFED. PRAC. & PrROC. Civ. 8§ 2941 (2d ed.) (“Rule 65 does not confer either subject-
matter or personal jurisdiction on the courtsge also Califano v. Yamasa#2 U.S.
682, 705 (1979)“[F]ederal courts retain their equitable poweissue injunctions in suits
over which they have jurisdictionlemphasis added)). There must be a substacie,
and for jurisdictional purposethe substantive claim muatise under federal law. The
Court camot enjoin defendant from reporting to the Boafd/ledical Examinersr
NPDB, see§ 11133(a)because there is no cause of act@mhysicians under the
HCQIA. See Goldsmith v. Harding Hospital, In¢62 F.Supp. 187, 190-91 (S.D. Ohio
1991) (holding that to recognize an implieglise ofictionfor a physician seekingd en-
join the reporting of adverse action required by the sti#tl@&IA] ... would also work
against the congressional intent to mandate and encourage reporting.” 762 F.Supp. 187,
190-91 (S.D. Ohio 1991).

Thus, because there is no cause of action under the HCQIA, plaintiff does not plead
a claim that arises under federal law, that is created by federal labA suit arises under
the law that creates the cause of actiémi. Well Works Co. v. Layne and Bowler,Co.
241 U.S. 257, 260 (1916) (Holmes, &9rord Mims v. Arrow Fin. Sery4.LC, 132 S.Ct.
740, 748-49 (2012)Nat’l Farmers Union Ins. Companies v. Crow Tribe of Indjafisl

U.S. 845, 850-51 (1985). The Court therefore lacks jurisdicten this casenless oe



of plaintiff's statelaw claims breach of contract or violation of the Hospital Licensing
Act, implicates significant federal issu&ee Hancock1 F.3d at 374 (affirming district
court’s dismissabf case brought under the HCQ1ér lack of subjecmatter jurisdiction);
Held, 16 F.Supp.2d at 978.

On that question,edlendant argues that plaintiff's stdéev claimsdo contain so-
called “enbedded” federal questiondamitiff seeks damages under state laxile the
HCQIA creates a presumption of immnity from damagesSeeS 11112(a)Wayne 140
F.3d at 1148. The presumption, defendant says, requires plaintiff to plead and prove an ab-
sence of immunity. The Court is nentirely pesuaded by defendant’s arguments. “When
the issue is whethearising uner jurisdiction is available, Congressional silence matters
a great deal, for our jurisdiction under § 1331 is determined by Corigrésmd v. Wells
Fargo Bank, N.A.673 F.3d 547, 582 (7th Cir. 201@&)ting Merrell Dow, 478 U.S. at 812
(stating t would “undermine ... congressional intent to ... exercise federal-questien ju
diction and provide remedies for violations of [a] federal statute solely beteuselh-
tion of the federal statuis said to be &ebuttable presumption’ . under state laiy).
Further briding onthis issue would be beneficial.

Accordingly, the parties are ea@RECTED to submit a briefo the Court on
whethersubjectmatter jurisdiction exists in this case. Briefs maybemore than 5 pay-
esand musbe filedwithin 14 days

IT IS SO ORDERED.

DATED: Decemberl9, 2012

/s/ WILLIAM D. STIEHL
DISTRICT JUDGE




