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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARK MURFIN, M.D. ,
Plaintiff ,
V.

No. 12CV-1077WDS

ST. MARY’S GOOD SAMARITAN,
INC., an lllinois not-for-profit corporation

)
)
)
)
)
)
)
)

N—

Defendant.

ORDER

STIEHL, District Judge:

Before the Court is plaintiff Mark Murfin'somplaint for injunctive and othee+
lief (Doc. 2, Ex. 1). Plaintiff, a physician, can no longer tpedients at St. Mary’s Hospi-
tal becauselefendanSt. Mary’s Hospital, Centralia, lllinojSrevoked s hospital privi-
legesafter anincident between plaintiff and two nurses. The Court previously questioned
whether subjectatter jurisdiction exists amatdered the parties torief the matterThey
have done so (Docs. 28 & 2®)aintiff finds that subjeematter jurisdiction is lacking,
since his claims are based on state hahile defendanbelievesthe complaint contains an
express federal claim as las statdaw claims that turn on substantial federal questions

Plaintiff Mark Murfin is a physician licensed in lllingiand @&fendantSt. Mary’s
Hospital, Centralia, Illinoisis an lllinois notfor-profit corporation that operates St. Mary’s
Hosptal. For many years, plaintiff was a member of the physicians’ consutigagcal
staff of St. Mary’s withhospital privilegeso see and treat patients there.

Paintiff had a dispute withwo nurses at St. Mary.According to defendant,
plaintiff yelled at one of the nurses, poking her repeatedly in the chest and pushing her

against the wallThenursediled written occurrence reports with management at St.

! Defendant was misnamed in the complaint. Its correct naBie Mary’s Hospital, Centralia, Illinois
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Mary’'s. Management then submittedesuest for a formal investigation or correctiee a
tion. A meeting of the MedicdExecutive Committee took plate consider the request.
Afterward, plaintiffwas toldthat he Committee recommendbd attendcounseling for
angemanagement, issue a letter of apology to the two employeethatritbaccept a 30
day suspension of his hospital privilegefintiff informedthe Committe¢hat he accep
edits recommendations. The next day, the Board of Directors met and voted toatiermi
plaintiff's staff privileges at St. Mary’'altogether Plaintff was not informed of (or given
the opportunity to attend) the Bo&dneeting. He was notifieldter of the Board’s déec
sion. Raintiff demanad a hearing before the ad hoc committee of physie@hsespect
to the Committes recommendation of a 30-day suspension of his hospital peg|Bg-
fendant denied a heag.

Plainiff claims thadefendant’s actions violateéts own bylawsand credentials
manual as well as state and federal law. He believes that defendant’s actions age causi
him irreparalé personal and professional harm, including his ability to practice medicine
in Marion County, lllinois, and that he has no adequate remedy at law. In addition-to da
ages, plaintifiseeks preliminarand permanenhjunctiors (1) enjoining defendant from
enforcing the revocation of plaintiff's hospital privileges at St. Mai@¥ordering @-
fendant to provide him with written tioe of the adverse actioanda hearing before a
physician’s commtee and (3) enjoining defendant from reportargy revocation of plain-
tiff's hospital privileges to the National Practitioner Data Bank.

This case waseemoved under 28 U.S.C. § 144)1(Doc. 2).Defendant believes
original jurisdiction existbecause plaintifé federal claims arise under the laws of the
United StatesSee28 U.S.C. § 1331. AlthougHaintiff did notraisethe issue on a motion
to remand, aistrict court’s “first duty in every suit” is to establish the existence bf su
jectmatter jurisdictionJohnson v. Wattenbarge361 F.3d 991, 992 (7th Cir. 2004y;-
cord Krueger v. Cartwright996 F.2d 928, 930-31 (7th Cir. 1993).
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A defendant removal of a cast district courtis proper if the lawsuit could have
been filed in federal court originally. 28 U.S.C. § 1441Caerpillar, Inc. v. Williams
482 U.S. 386, 392 (1987).if¥rict courts havéederatquestionurisdiction “of all civil
actions arising under the Constitution, laws, and treaties of the United 'S28tesS.C.

§ 1331. Under the well-pleaded complaineryurisdiction exists “only when a federal
guestion is presented on the facehafplaintiff’'s properly pleaded complaintCaterpi-

lar, 482 U.S. at 392accord Merrell Dow Pharm., Inc. v. Thompsd78 U.S. 804, 808

(1986). A defensthat raises a fedakquestion, howevedoes not create federqliestion
jurisdiction E.g. Merrell Dow, 478 U.Sat808; Chi. Tribune Co. v. Bd. of Trs. of Univ. of

lll., 680 F.3d 1001, 1003 (7th Cir. 2012). A federal question is presented on the face of the
complaint where the plaintiff plea@#ther(1) aclaim created byederal law or (25 state

law claim that implicates significant federal issues, a claim recognized under state law
butthat“nonetheless turn[s] on substantial questions of federal @vable & Sons Metal
Prods., Inc. v. Darue Eng’'g & Mfg545 U.S. 308, 312 (2005).

Defendant first suggests that @@eurt has federajuestion jurisdiction because
plaintiff alleges on the face ofshcomplaint a violatin of his rights under the Health Care
Quality Improvement Acof 1986 ((HCQIA”), 42 U.S.C. 88 11101-5Plaintiff's com-
plaint is not divided into counts with separate legal claims in each ddigrdllegations
primarily sound in breach of ctract (defendant’dylaws and credentials manudut he
also states that (Ipursuant to 42 U.S.C. § 11112, a suspension or restriction of clinical
privileges in excess of fourteen (14) days may not be imposed in the absenicelioiga f
of immediate danger to the health of an individu@) “[t|he actions of Defendant irer
voking Plaintiff's hospital privileges was ... in violation of Plaintiff's rights to ia ffeea-
ing and other common law rights and as set forth in ... 42 U.S.C. § 111&f),'eaind (3)
heis seeling an injunction to stopefendantfrom reporting said purported revocation to

the National Practitioner Data Bani{Doc. 2, Ex. 1, 11 23—-26)he National Practitioner



Data Bank (“NPDB?”) is part of the HCQI/Aeed42 U.S.C. § 11133(a); 45 C.F.R. § 60.1.
Although plaintiff refers to those sections of the statime plaintext showshe was
not entitledto a hearing or other reliender the HCQIAFor example, the hearing pesc
dures in 8 11112(agreonly “[flor purposes of the protection set forth in section
11111(a),” which is the immunity provisio8ee Bok v. Mut. Assurance, |Intl19 F.3d
927, 929 n.1 (11th Cir. 1997)There clearly is no express cause of action in the legisla-
tion.”). Further, tis well esablished that the HCQIA does not ate acause of action for
physicians when a hospital chooses not follow the HCQIA's praew proceduressSee
Hancock v. Blue Cross-Blue Shield of Kan.,,|8&. F.3d 373, 374-75 (10th Cir. 1994);
Bok 119 F.3cat928-29 (no express or implied cause of actigvgyne v. Genesis Med.
Ctr., 140 F.3d 1145, 1148 (8th Cir. 1998)ngh v. Blue Cross/Blue Shield of Mass.,,Inc.
308 F.3d 25, 45 n.18 (1st Cir. 200R)orris v. Emory Clinic, Ing.402 F.3d 1076, 1083
(11th Cir. 2008) (no express cause of actiogp M. SMITH, CONSTRUCTION ANDAP-
PLICATION OFHEALTH CARE QUALITY IMPROVEMENTACT OF1986,121A.L.R. FED. 255
§ 9. District courts in this circuit have come to the same concluSiea.Held v. Decatur
Mem. Hosp.16 F.Supp.2d 975, 1220 (C.D. Ill. 1998) (“Plaintiff has not cited, and this
court has not found, any cases reaching a contrary resghé)ton v. SchneiteNo. 05 C
5955, 2005 WL 3601934, at 3 (N.D. lll. Nov. 2, 200Bysenberg v. Advocate Health and
Hosps. Corp.No. 11 C 2493, 2011 WL 1548391, at *3 (N.D. Ill. April 22, 2011).
Plaintiff seeks an injunction to stop defendant from reporting the revocation of his
privileges to theNPDB. But an injunction is a remedy, not a claim or cause of action. A
request for an injunction cannoanfer subjectnatter jurisdictionCitizens Concerned for
Separation of Church & State v. City &(y. of Denver 628 F.2d 1289, 1299 (10th Cir.
1980); GIARLESALAN WRIGHT, ET AL, 11A FED. PRAC. & PrOC. Civ. § 2941 (2d ed.)
(“Rule 65 does not confer either subject-matter or personal jurisdiction on the ¢coead.”)

also Califano v. Yamasalkd42 U.S. 682, 705 (1979)here must be substantiveslaim.
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Thus, because there is no cause of action for physicians under the HCQIA, theaGourt ¢
not enjoin defendant from reporting to the BoafdMedical Examinersr the NPDB un-

der§ 11133(a)See Goldsmith v. Harding Hosp., In€62 F.Supp. 187, 190-91 (S.D.

Ohio 1991) (holding that to recognize an implied cause of afbioa physician seeking

“to enjoin the reporting of adverse action required by the stg@e®IA] ... would also
work against the congressional intent to mandate and encourage reporting.”

Without a cause of action, it is unlikely theaintiff pleads a claim that arisesnu
der federal law‘[T]he vast majority of cases brought under the general federdtion
jurisdiction of the federal courts are those in which federal law creates tleeafaction.”
Merrell Dow, 478 U.S. at 80&ccordMims v. Arrow Fin. Servs., LLA32 S.Ct. 740,
748-49 (2012)Am. Well Works Co. v. Layne and Bowler,@d1 U.S. 257, 260 (1916)
(Holmes, J.) (“A suit arises under the law that creates the cause of action.”)

Defendant proposes that jurisdiction may exist, with or without a federal chuse
action based on plaintiff’'s complainin McCreadyv. White the Seventh Circuifound
federal jurisdiction secuckeven though the plaintiff did not have a federal cause of action.
417 F.3d 700, 702-03 (7th Cir. 200%here, the [aintiff brought aclaimin federal court
that“resfed entirdy on federal law’, the Driver' s Privacy Pradction Act of 1994.1d. at
702.Whether hehad a substantively valid claim did negate yrrisdiction.ld. The court
of appeals explained that a caa$@ction under federal law is not essential to jurisdiction,
as the Supreme Coutfarified in Grable Id. at 702—03.

Similarly, in Bell v. Hoodthe Supreme Court found federal jurisdiction where the
plaintiffs wereseeking recovery in federal coumder the Fourth and Fifth Amendments.
327 U.S. 678, 679 (1946). The defendants moved for dismissal, cont€hingtthe
plaintiffs only had a cause of action under state law (trespass)?)ahdt the Constitution
did not provide for money damages. As to the cause of action, the Court wrote, “It cannot

be doubted ..that it was the pleaderpurpose to make violation of these Constitutional



provisions the basis of this suit. Before deciding that there is no jurisdiction, tihet dis
court must look to the way the complaint is drawn to see if it is drawn so as to clgimh a
to recover under the Constitutiand laws of the United Statesd. at681. Evenfithe
complaint is drawn in that way, thoughmay be dismissed where the alleged claim
“clearly appears to be immaterial and made solely for the purpose of obfairmsaction

or where sucla claim iswholly insubstantiaind frivolous’ Id. at 682—830n whether the
Constitution provided for money damages, the Court held that jurisdiction was nat defea
ed “by the possibility that the averments might fail to state a cause of actioniatm[thik
plaintffs] could actually recover.ld. at 682. The Court distinguished between failure to
state a cause of action, whichjuslgment on the merits, and dismissal for lack of jucisdi
tion. Id.

In bothMcGreadyandBell, the plaintiffs brought claims in federal cotlrat were
clearly based on federal lawin McGready “entirely,” 417 F.3d at 702n Bell, “the sole
basis of the relief sought,” 327 U.S. at 688Bis case was removéxkre from state coyrt
however,and judging from the way the complaint was drawn, the Court findgpthet-
tiff's claims are not clebrbased on féeral law, even though he citesctions of the
HCQIA. He does noexplicitly state his causes of actidwt heprimarily alleges thatet
fendantbreached its bylaws and demntials manuakFederal law is not the sole basis of the
relief soughtWhat s more the plaintiffs inMcGreadyandBell presented issues of first
impression417 F.3d at 702; 327 U.S. at 683-84, or, as the Sixth Circuit poovel a-
guments for new federal causes of action that arise under federaClalwhbia Gas
Transmission, LLC v. Singf07 F.3d 583, 588 (6th Cir. 2013). Herwjimtiff’'s potential
federal claing are not issues of first impression or novehnything, theycome close to
being wholly insubstantial and frivolous inasmuch as federal courts have found the
HCQIA lacking a cause of action for physicians for over 20 y&as, e.q Goldsmith
762 F.Supp. at 188-91.



The Court thereforénds that it lacks jurisdictionver this casenless one of
plaintiff's statelaw claimsimplicates significant federal issu&ee Hancock1 F.3d at
374 (affirming district court’s dismissaf case brought under the HCQIfér lack of subp-
jectmatter jurisdiction)Held, 16 F.Supp.2d at 978.

Defendant argues that plaintiff's stdéav claimsraise twoissues (1) Whether fd-
eral law requires defendant to submit a report to the NPDB such that it caremgoined
from doing so, and (2) whether plaintiff, in seekdagnagedor breach of contract or vio-
lation of the Hospital Licensing Aatan establisthat defendant ieot entitled to immuni-
ty under the HCQIAThe Court has alreadiiscussed the first issuan injunction is ofy
a remedynot asubstantive clainffederal or state)Therefore, only the second issee r
mains®

There is not a solest for determining whether stdtev claimsafford a basis for
federalquestion jurisdiction. The Supreme Court holds that they thesessarily raise a
stated federal ®1e, actually disputed and substantial, which a federal forum may entertain
without disturbing any congressionally approved balance of federal andushatel jre-
sponsibilities.”Grable, 545 U.S. at 314gccord Chi. Tribune Co680 F.3cat 1004;Ben-
nettv. Sw. Airlines C0484 F.3d 907, 909 (7th Cir. 2007).

Defendant believes that plaintiff's clagmeeking damages froits peerreview
action necessayiraise a stated federal issidefendantorrectly notes thammunity is
presumed under the HCQIA and tipéintiff bears the burden of priog an absence of
immunity. See42 U.S.C. § 11112(a) (“A professional review action shall be presumed to
have met the preceding standards necessary for the protection set out in section @iilll(a
this title unkss the presumption is rebutted by a preponderance of the evideboga)
baker v. SSM Health Car&90 F.3d 905, 912 (8th Cir. 199®efendanttherefore con-

cludes that plaintiff's claims necessarily raise federal issues beglairs#f must esth-

2 Moreover, defendarsiaysthe second issue is the “overwhelming and primary basis” for juiitsalic
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lish the absence of immunity as an essential element of his claims.

The Court disagreeQualified immunity is a affirmativedefenseE.g, Harris v.
Bellin Meml Hosp., 13 F.3d 1082, 1085 (7th Cir. 1994). Plaintiff could establish breach of
contractor violation oflllinois law without reference to the HCQIAt is still blackletter
law that a federal defense does not give rise to federal jurisdiEtignMerrell Dow, 478
U.S. at 808. Grabledoes not alter the rule that a potential federal defisnsat enough to
create federal jurisdiction underd831” Chi. Tribune Cq.680 F.3d at 1003. There is not
an exception for defenses that create a presumpgtanordingly, the Court finds that it
lacks subjectnatter jurisdiction.

Further plaintiff's claims donot necessarily raise a stated federal issue. There are
many other issues in this cagaintiff might not make out prima faciecase for breach of
contract, for exampleéAnd defendantaises a variety of defensascluding that it was not
aproximate cause of any injury to plaintiff, that its conduct was privileged, ahgléna-
tiff has released his clainfgnswer to Complaint, Doc. 19, pp. 14-1B)aintiff also seeks
injunctive relief—he wants written notice, a hearirandreinstatementf his physician’s
privileges—and njunctive relief is noaffectedby the HCQIA’s immunity provisionSee
Poliner v. TexHealth Sys.537 F.3d 368, 381 (5th Cir. 2008¢ngress limited the reach
of immunity to money damages. The doors to the courts remain open to doctors who are
subjected to unjustified or malicious peer review, and they may seek appropjuatéive
and declaratory relief in response to such treatmeLigarbaker190 F.3d at 918.

In contrast to the many issues in this cas&rablethe federal issue, whether the
IRS had provided adequate notice to the plaintiff as defined by federal law, ‘{@oipéar
be the only legal or factual issue contested in the c&sable, 545 U.S. at 315. The Court
thereforefinds that plaintiff'sclaims do not necessarily raisssues of federal law because
there are many issues here and he seeks relief other than deBemg€si. Tribune Cp.

680 F.3d at 1004 A state court therefe might rule in the [defendant’s] favor wholly as a
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matter of sate law—which suggests that the federal issue not only is not “necessagly” pr
sented, but may never be presented at all, rendering a federal couriendeaiking but
an advisory opinior); Bennett484 F.3cat910 (“We have a faespecificapplication of
rules that come from both federal and state law rather than a ctneextquiry into the
meaning of a federal law. State issues, such as the amount of damages, madweH pr
nate’).

Nor is he federal issue in this case actually disd and substantialldmitiff a-
leges thahe was harmelly defendant’s peeeview actions. Defendant believes this is a
substantial issue because it involves the application and effect of the HGRQMAImIty
provision, and because of the strong fediatarest in promoting meaningful peer review
to protect patientsThe Court acknowledges that plaintiff’'s claims for dansageolve
HCQIA immunity. And the Court would not doutttat thefederal interesis important
That is not enough, though, for ttepecial and small category” of cases that implicate
federal law undeGrable See Empire Healthchoice Assur., Inc. v. McVeigty U.S. 677,
699 (2006). The law irableimplicateda federal tax provision, and the dispute involved
the actions o& federal agencgyhe IRSId. Further, resolution of the question would be
dispositive of the case and control numerous other daisésere, there is no federal age
cy involved. The immunity question will not be dispositieéthis casesince there are
other issues. And whether defendant’s pegrew actions met the standard set ouh&
HCQIA will not control any other caseshus the Court does not finldatthis case -
sens a substantial federal issi@eeBennett 484 F.3d at 910-1(hoting that the plaintiffs
were not challenging a federal agency’s or employee’s action).

Defendant offers several reasons why the exercise of federal jurisdictiois
case would not disturb any congressionally approved balance of federal and statk judi
respnsibilities.It contends that medicalaff-privilege cases constitute only a tinyrpe

centage of stateourt docketsand not all physicians seek damagesexercising jurisdi-



tion herewould not open the floodgates to federalirt litigation.Defendantdoes not
support thosassertios. In fact, dmost all thestates have enacted a peeview immunity
staute, which suggests otherwisgeeNathaniel H. HwangDefaming a Physician’s Ca-
reer: The Double Edged Sword of Peer Review Privilege and ImmaailyL EGAL MED.
95, 101 (March 2004). Moving along though, defendiefieves Congress passed the
HCQIA to address an important national problem, namely, incompetent and unprofessional
physicians, and consequentthe federal courts were intended to @@ome responsibility
to entertairchallenges tpeerreview actionsDefendant adds that federal courts should
intempretthe HCQIA to maintain consistengye., preventhe lawfrom becomingoalkan-
ized by courts from 50 states. But it would be fair peaery law passed by Congress
seeks to address an important national problem. As to consisséteycourts apply e
eral laws all the timeSee e.g, Hays v. Cave446 F.3d 712, 714 (7th Cir. 2006) (“Rgre
is nothing unusual about a court having to decide issues that arise under the law of other
jurisdictions; otherwise there would be no field calleainflict of laws and norule barring
removal of a case from state to federal court on the basis of a federal defense.”).

In Grable, at issue was Bederal tax provision. The Supreme Court described it as
“an important issue of federal law that sensibly bgtin federal court,” because theuso
ernment “has strong interest in theompt and certain collection of delinquent takes.
Grable 545 U.S. at 315 (internal quotation omitted). Not only did the issue involve a fed-
eral tax provision, it involved the actions of the IRS. So the Government luaeet ‘-
terest in the availability of a federal forum to vindicate its own administrative dchibn
By that standard, th Court does not find that an immunity defense to damages claims un-
der state law is an important issue of federal lawdbasibly belongs in federal court.
Whether plaintiff here is entitled to damages is not on par witfetteralgovernment’s
ability to collecttaxes and does not involve a federal agency. It would therefore disturb

the congressionally approved balance of federal and state judicial respoesitalgxe
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cise federal jurisdiction here.

Accordingly, the CourFIN DS thatit lacks subjecmatter jurisdictiorin this mat-
ter. This case IREMANDED to the Circuit Courbf the Fourth Judicial Circuit iMarion
County, lllinois

IT IS SO ORDERED.

DATED: April 17, 2013

/s/ WILLIAM D. STIEHL
DISTRICT JUDGE
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