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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MICHAEL FIELDS, # K -52492,
Plaintiff,

VS. Case No. 12-¢cv-1170-GPM
NATHANIEL MAUE, JASON VASQUEZ,
JEFF MOTT, SERGEANT RESTOFF,
OFFICER ROY, OFFICER PHELP,
LORI OAKLEY,

MICHAEL P. ATCHISON,

SALVADOR GODINEZ, R. NIEPERT,
and K. MORRIS,

N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

MURPHY, District Judge:

Plaintiff, currently incarcexted at Menard Correction@lenter (“Menard”), has brought
this pro se civil rights action pursuanto 42 U.S.C. § 1983. Plaintiff is serving a 40 year
sentence for murder. Plaintiff claims thatf@®lants have retaliateglgainst him, imposed
punishment on him based on a false disciplinary tedenied him access to the courts, withheld
his books, and subjected him to cruel and unysuwaishment by denying him food and housing
him in conditions that aggravated his illnesses.

More specifically, Plaintiff claims that Bendant Maue began “@@tating” against him
on approximately January 27, 2018, asking him about an alleg@ttident involving Plaintiff
and Defendant Morris four yeagsrlier (Doc. 1, p. 5). A few dayater, Defendant Maue pulled
Plaintiff out of the food line fono reason and sent him backhis cell. This was observed by

Defendants Vasquez and Mott; 8¢uez then put Plaintiff on “deadlock” (confinement to cell)
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and told him he would be setd segregation (Doc. 1, p. 6)Defendant Maue wrote a false
inmate disciplinary report (“IDR”), accusing Plaffhtof refusing to show his 1.D. Plaintiff
submitted an emergency grievance over this IDR to Defendant Atchison (the warden).

While Plaintiff was on deadlock from Jamy&1 to February 5, 2012, he did not receive
a single food tray on first or second shift, wilie exception of one lunch tray on February 5,
2012 (Doc. 1, p. 8). Plaintifspoke by telephone to his pate on February 6, 2012, and
requested that they cdlle warden about the denial of fooBlaintiff also informed Defendant
Restoff that he was not being fed, to white responded, “Tough. What do you want me to do
about it?” as he walked away.

The IDR issued by Defendant Maue wasatd on February 9nd Plaintiff was found
guilty (Doc. 1, p. 9). He was punished with ssgation. Plaintiff filed another emergency
grievance with Defendant Atchison, which was @aodressed within thproper time frame.
However, after Plaintiff's mother mailed in ahet copy of this grievance, Plaintiff spoke
personally with Defendant Atchisabout his complaints (Doc. 1, p0). Plaintiff sent another
grievance to Defendant Oakley on March, 2912, to follow up on these issues, but was
informed by her that it was not timely filed.

On March 22, 2012, while Plaintiff was still segregation, he wrote to Defendant Roy
(the segregation property officer) requesting books that Plaintiff had recently ordered.
Defendant Roy told him that the books were beind restorage, and he refused to release the
books based on the limitation of 25 publicatiomduding “books, magazirse Bibles, Qurans,”
etc., in the cell. However, Plaintiff did notJueathe allotted quantity, however, Defendant Roy
still refused to release the books to him (Doc. 1, pp. 11-12).

Plaintiff was interviewed on April 19, 2012, by feadant Phelp (of Internal Affairs) in
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connection with the IDR and Plaintiffs compiés about Defendant Maue (Doc. 1, p. 12).
Defendant Phelp told Plaintiff, “Mengican make your life a living hell.1d.

Plaintiff's prison classifickon was changed on April 30, 2D, from “moderate security”
to “high security.” Id.

Plaintiff wrote to DefendarBodinez (Director of the lllingi Department of Corrections)
on May 4, 2012, complaining about these evébts. 1-1, p. 13). On May 16, 2012, Defendant
Withoff moved Plaintiff from North Il Cell#834 to North Il Cell #801, under orders from
Defendant Durharh. Cell #834 had steel bars and wadlwentilated, but his new Cell #801
had a steel door and poor ventilation. In the hot May weather, these conditions were aggravating
to Plaintiff's asthma (Doc. 1, p. 13). Plafhwas released from segregation on May 31, 2012,
and transferred to a different cell (West #303hen on July 12, 2012, he was moved again, to
West Cell #917. He quickly wrote to Defendangpért to inform her of his medical conditions
(asthma, hypertension, and testicular problemas)d requested her to “handle the matter”
(Plaintiff does not describe the conditionsGell #917 or what remedy he sought) (Doc. 1, pp.
14-15). He got no response, so he ntagesame request to Defendant Spiller.

Plaintiff seeks an injunction dering his immediate transfew another prison, as well as
punitive damages (Doc. 1, pp. 17-18).

Under 28 U.S.C. 8§ 1915A, the Court is reqdite conduct a prompt threshold review of
the complaint. Accepting Plaintiff's allegat®ras true, the Court finds that Plaintiff has
articulated the following colorable federal claithat shall receive further consideration:

Count 1: Retaliation clairagainst Defendants Withoff am@urham for moving Plaintiff
to a cell lacking sufficient ventilation afterdftiff complained to Defendant Godinez;

! Defendants Sgt. Withoff and Major Durham waradvertently omitted from the docket sheet. The
Clerk shall be directed to add these patrties.
2 Defendant Spiller was also inadvertently ongitteom the docket sheet and shall be added.
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Count 2: Eighth Amendment unconstitutdbnconditions claim against Defendant
Restoff for depriving Plaintiff of sufficigrfood for a period of at least six days;

Count 3: First Amendment claim agaimstfendant Roy for denying Plaintiff access to
his books, which may have incled religious materials.

However, the complaint fails to statecanstitutional claim uponvhich relief may be
granted for the following claims, which shall be dismissed:

Count 4: Retaliation claim agairi3efendants Maue, Mott, and Vasquez;

Count 5: Verbal harassment andetiits by Defendant Maue and Phelp;

Count 6: Access to courts claim agaiBgffendants Atchison, Oakley, and Godinez for
mishandling and/or failing to respondR¢taintiff's grievances and complaints;

Count 7: Claim for depriveon of a liberty interestwithout due process against
Defendants Maue and Moitt for filing a false IDR leading to Plaintiff's confinement in
segregation; and

Count 8: Eighth Amendment claim against@ealants Niepert and Spiller for failing to
address Plaintiff’'s problems in West Cell #917.

As to Count 4, although Plaintiff allege¢kat the harassment he experienced from
Defendants Maue, Mott, and Vasquez constitutetaliation, his factdaallegations do not
support such a claim. In the prison contextemhan inmate is allegg retaliation, the inmate
must identify the reasons for the retaliation, as well as “the act or acts claimed to have
constituted retaliation,” so as put those charged with the retion on notice of the claim(s).
Higgs v. Carver 286 F.3d 437, 439 (7th Ci2002). The Plaintiff mushave engaged in some
protected First Amendment activiffor example, filing a griewace or otherwise complaining
about conditions of confinement), experiencedadnerse action thatould likely deter such
protected activity in the future, and must allege that the protected activity was “at least a
motivating factor” in the Defendantsedision to take theetaliatory action.Bridges v. Gilbert

557 F.3d 541, 552 (7th Cir. 2009). Tihenate need not plead fadtsestablish the claim beyond
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doubt, but need only provide the bagsentials of the claim, amd a claim for retaliation the
reason for the retaliation and the acteetain an effort to retaliate sufficadiggs 286 F.3d at
439.

In the case at bar, Plaintiff never ideietsf any protected activitgn his part prior to
Defendant Maue’s actions, that could haviggered the “retaliation” by Defendant Maue.
Instead, he describes being theyé of harassment and punitigetions that bear no connection
to any protected activity by Pldiffi. Courts “should not accept aglequate abstct recitations
of the elements of a cause of action or conclusory legal statemdé@nsoks v. Ross578 F.3d
574, 581 (7th Cir. 2009). This claim for retaliaticests on just such a conclusory statement.
Even giving liberal construction to the complairgeRodriguez v. Plymouth Ambulance Serv.
577 F.3d 816, 821 (7th Cir. 2009), Plaintiff's faat allegations are sufficient to state a
retaliation claim in Count 4 againSefendants Maue, Mott, or Vasquez.

Similarly, the verbal threats, harassment, and intimidating comments by Defendants
Maue and Phelp (Count 5) do not risethe level of a constitutional violationSee Dewalt v.
Carter, 224 F.3d 607, 612 (7th Cir. 2000) (“Standingred, simple verbaharassment does not
constitute cruel and unusual punishment, deprive a prisoner of a protectgditezest or deny
a prisoner equal protection of the laws”).

Although Plaintiff characterizes the claim@ount 6 as a denial of access to the courts,
his fundamental complaint is that Defendantshidon, Oakley, and Godinez failed to respond
or appropriately handle Plaiffts grievances over his IDR, geegation, and related issues.
While the filing or disposition of Plaintiff’'s gnences may be relevant in the event Defendants
file a motion to dismiss or for summary judgmethie mishandling of grimnces does not itself

give rise to any constitutionalaim, for denial of access to the courts or otherwise. An inmate
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has no access to courts claim unless he can dém@@that a non-frivolailegal claim has been
frustrated or impededLewis v. Casey518 U.S. 343, 352-53 (1996 laintiff has brought his
claim in the instant action with no apparelifficulty. Further, the Constitution requires no
grievance procedure at all, ane thailure of state prison officiglto follow their own procedures
does not, of itself, violate the Constitutioklaust v. Headley959 F.2d 644, 648 (7th Cir. 1992);
Shango v. Jurich681 F.2d 1091, 1100-01 (7th Cir. 1982). sAgh, the alleged mishandling of
grievances “by persons who otherwise did catise or participate in the underlying conduct
states no claim.”Owens v. Hinsley635 F.3d 950, 953 (7th Cir. 20118ee also Grieveson V.
Anderson 538 F.3d 763, 772 n.3 (7th Cir. 200&egorge v. Smith507 F.3d 605, 609 (7th Cir.
2007);Antonelli v. Sheahar81 F.3d 1422, 1430 (7th Cir. 1996).

The filing of false disciplinary charges bycarrectional officer, aglleged in Count 7,
does not state a Fourteenth Amendment clairmnaihe accused inmate is given a subsequent
hearing on those charges in which he is afforded the procedural protections outliviefff in.
McDonnell 418 U.S. 539 (1974) (advance written noticéhef charge, right to appear before the
hearing panel, the right to call witnesses if priseourity allows, and a written statement of the
reasons for the discipline imposed). The Sev@ittuit reasoned that pogers have a right “to
be free from arbitrary acns of prison officials,Hanrahan v. Lang747 F.2d 1137 at 1140 (7th
Cir. 1984), but determined that the procedural protections outlined/alif provided the
appropriate protection against drary actions taken by a correctibmdficer such as issuing the
inmate a fabricated conduct violation.

In the instant complaint, Plaintiff states that he was falsely accused of violating prison
rules by Defendants Maue and Mott. He wagegia hearing on the clyas, and he does not

allege any improprieties in the conduct of tphatceeding. If the findg of guilt on the false
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charge came as the result of a properly conduntaring, Plaintiff does not have a constitutional
claim so long as the decision of the difiog@y hearing board was supported by “some
evidence.”Black v. Lane 22 F.3d 1395, 1402 (7tl@ir. 1994). Even a meager amount of
supporting evidence, such as the statementeofatitusing correctional officer, is sufficient to
satisfy this standardSee Scruggs v. Jorda#85 F.3d 934, 941 (7th Cir. 2007). On the other
hand, if Plaintiff was not affordethe procedural protections Wolff, he still may not have an
actionable claim.

When a plaintiff brings an action unded 883 for procedural due geess violations, he
must show that the state deprived him of a constitutionally protected interest in “life, liberty, or
property” without due process of laZinermon v. Burch494 U.S. 113, 125 (1990). An inmate
has a due process liberty interest in beinthexgeneral prison population only if the conditions
of his or her disciplinary confinement imposeyfatal and significant hardship[s] . . . in relation
to the ordinary incidents of prison life.’'Sandin v. Conner515 U.S. 472, 484 (1995). For
prisoners whose punishment includes bty in disciplinary segregation, undgandin “the
key comparison is between disciplinary segregaand nondisciplinary geegation rather than
between disciplinary segregationdathe general prison populationWagner v. Hanksl28 F.3d
1173, 1175 (7th Cir. 1997).

The Seventh Circuit has recently elaborated two elements for determining whether
disciplinary segregation conditionsipose atypical and significant hardships: “the combined
import of the duration of the segregative confinenamitthe conditions endured by the prisoner
during that period.” Marion v. Columbia Corr. Inst.559 F.3d 693, 697-98 (7th Cir. 2009)
(emphasis in original).

The first prong of this two-parnalysis focuses solely dhe duration of disciplinary
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segregation. For relatively short periods di§ciplinary segregation, inquiry into specific
conditions of confinement is unnecessa®ge Lekas v. Briley05 F.3d 602, 612 (7th Cir. 2005)
(56 days);Thomas v. Rampd430 F.3d 754, 761 (7th Cir. 1997)0( days) (“a relatively short
period when one considers his 12 year prison seatgnin these cases, the short duration of the
disciplinary segregation forecloses any due medberty interest regardless of the conditions.
See Marion 559 F.3d at 698 (“we have affirmed dissal without requiring a factual inquiry
into the conditions of confinement”).

In this case, Plaintiff spent approxitely 110 days (February 9 to May 31) in
disciplinary segregation — arg enough period of time to ragu factual inquiry into the
conditions of segregatiorséeDoc. 1-1, p. 31). However, with the exception of the two weeks
he spent in the poorly ventilated cell (see Coiynt Plaintiff makes no allegations that the
conditions of his segregation wanausually harsh compared to the normal prison environment.
See Sandin v. Connds15 U.S. 472, 486 (1995). Therefaitee complaint fails to state a claim
for deprivation of a liberty intest without due prass as a result dhe false disciplinary
charges brought by Defendants Maue and Mott.

Additionally, no constitutional claim arises from Plaintiff's reclassification to “high
security.” “[P]risoners posseswither liberty nor property itheir classifications and prison
assignments.”DeTomaso v. McGinni®70 F.2d 211, 212 (7tGir. 1992) (citingMontanye V.
Haymes427 U.S. 236 (1976)).

Likewise, Plaintiff's allegations against Defendants Niepert and Spiller for failing to
respond to Plaintiff's requests to address hablgms in West Cell #917 (Count 8) fall short of
stating a cognizable claim for a constitutionadlation. He describes his medical conditions

(asthma, hypertension, and “testicular problenafi)j states that he informed these Defendants
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of his ailments. However, hfils to include any facts tindicate whether, or how, the
conditions in that cell affected him in amway, nor does he explain what he specifically
requested Defendants Niepert and Spiller to do.stetes only that he “requested that defendant
[Niepert] handle the matter infordhg” and that he asked Defenda®piller to “intervene” when
Defendant Niepert failed to respond (Doc.pl,14). Count 8 shall drefore be dismissed.
However, Plaintiff shall havéhe opportunity to submit an @mded complaint to present any
facts which may support a constitutional clainsdxh on the actions or inaction of Defendants
Niepert and Spiller.

Finally, Defendant Morris shall be dismids&éom the action with prejudice. Plaintiff
makes no allegations of wrongdgi whatsoever against herHe mentions her only in
connection with his harassmentaition claims against DefenalaMaue, in that Defendant
Morris was the person involved the alleged four year old ird@nt that was the subject of
Defendant Maue’s questioning Bfaintiff (Doc. 1, pp. 5-6).

One other matter regarding the survivingimis (Counts 1, 2, and 3) requires attention.
In George v. Smithb07 F.3d 605 (7th Cir. 2007), the Seve@ircuit emphasized that unrelated
claims against different defendants belong in sepdeavsuits, “not only to prevent the sort of
morass” produced by multi-claim, multi-defendant stiitut also to ensure that prisoners pay the
required filing fees” under the Prison Litigation Reform AGeorge 507 F.3d at 607, (citing8
U.S.C. § 1915(b), (g)). The surviving three clasne factually unrelated to each other, and each
involve different defendants:retaliation against Defendan®ithoff and Durham (Count 1),
deprivation of food against DefemttaRestoff (Count 2), and deniaf reading material against
Defendant Roy (Count 3).

Consistentwith the Georgedecision and Federal Rule Givil Procedure 21, the Court

Page9 of 16



shall severCounts 2 and 3 into two sapée actions, and shall ap& new case with a newly-

assigned case number for each of these clairash Bew case will result in a new $350.00 filing
fee. However, Plaintiff shall have an opportyrto voluntarily dismiss either or both newly

severed cases if he does not wisiproceed on those claims ocim the additional filing fees.

Pending M otions

Plaintiff's motion for appointment of couns@oc. 3) shall be referred to United States
Magistrate Judge Wilkersdor further consideration.

The motion for status (Doc. 12) GRANTED in that the status is reflected herein. The
status motion inquires about Riaff's motion for a temporary sgraining order (“TRO”), which
he claims to have filed on November 13, 2012. réfguests this Court torder his transfer to
another prison (Doc. 12, p. 2-3). No motion T&tO was docketed. Hower, Plaintiff included
with his complaint a document entitled “De@ton in Support of Plaintiffs Motion for a
Temporary Restraining Order and Prelimindnyunction” (Doc. 1-1, pp. 20-22). He also
submitted a memorandum of law in supporthadf motion for TRO and preliminary injuction
(Doc. 1-1, pp. 24-27). The declaration reiteratesaltegations in the complaint, and requests a
TRO ordering “defendants and thewnstituents” not to come within 100 feet of Plaintiff, and
transferring him to another intsttion “to prevent further harassment and retaliation, which is
likely to occur” (Doc. 1-1, p. 22).

Construing the above documents as a omotior TRO/preliminary injunction, both
requests ar®ENIED at this time. A TRO is an order issued Wibut notice to the party to be
enjoined that may last no more than 14 daysb. R. Civ. P. 65(b)(2). A TRO may issue
without noticeonly if:

(A) specific facts in an affidavit or a verified complaint clearly show that
immediate and irreparable injury, loss,damage will result to the movant before

PagelO of 16



the adverse party can be heard in opposition; and (B) the nm\atdrney

certifies in writing any efforts made tpve notice and the reasons why it should

not be required.

FeED. R.Civ. P. 65(b)(1). Further, the United SiatSupreme Court has emphasized that a
“preliminary injunction is an extraordinary addastic remedy, one thahould not be granted
unless the movanhy a clear showingcarries the burden of persuasfol€hristian Legal Soc’y
v. Walker 453 F.3d 853, 870 (7th Cir. 2006) (quotiMagzurek v. Armstrongd20 U.S. 968, 972
(1997) (emphasis in original))in considering whether to grant injunctive relief, a district court
must weigh the relative strengtand weaknesses of a plaingiftlaims in light of a five-part test
that has long been part of the Seventh Citsirisprudence.

Specifically, a plaintiff must establish: (ipat there is a reasonable or substantial
likelihood that he would succeed dme merits; (2) that there is no adequate remedy at law; (3)
that absent an injunction, he will suffer irreparable harm; (4) that the irreparable harm suffered
by plaintiff in the absence of the injunctivelieé will outweigh the irreparable harm that
defendants will endure were the injunction graniall (5) that the public interest would be
served by an injunctionTeamsters Local Unions Nos. 75 and 200 v. Barry Truckiig F.3d
1004, 1011 (7th Cir. 1999)Accord Judge v. Quinr612 F.3d 537, 546 (7th Cir. 201®ros
Sports Bar & Grill, Inc. v. City of Country Club Hill§89 F.3d 865, 872-73 (7th Cir. 2009).

In light of the Court’'s preliminary review of the merits of Plaifdiftlaims and the
dismissal herein of Counts 4, 5, 6, 7, and 8, ti@etsigned Judge concludes that neither a TRO
nor a preliminary injunctin should be issued at this time. Plaitgitillegations do not set forth
specific facts demonstrating the likedod of immediate and irreparable hdvafore Defendants

can be heard

Plaintiff also falls short of demonstrating that a preliminary injunction is warranted.
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There is no evidence that Plaintiff has attemptegtitze alternative meases that are available

to him to solve his issues. Prison regulations provide for voluntary placement of an inmate in
protective custody where he will be in the presence of diffe@méectional officers, should the
need arise. LL. ADMIN. CODE tit. 20, 8 501.310 (1987). This provides an adequate remedy
should Plaintiff be threatened by Defendants. Additionally, federal courts must exercise
equitable restraint when askedtédke over the administration afprison, something that is best

left to correctional offtials and their staffSee Sandin v. Conndsl5 U.S. 472, 482-83 (1995).
Disposition

The Clerk isDIRECTED to addSGT. WITHOFF, MAJOR DURHAM, andBETSY
SPILLER as Defendants in this action.

COUNTSA4, 5, 6, and 7 areDISM I SSED with prejudice for failurdo state a claim upon
which relief may be granted. DefendaM®\UE, VASQUEZ, MOTT, PHELP, OAKLEY,
ATCHISON, GODINEZ, andMORRI S areDISMISSED from this action with prejudice.

COUNT 8 and DEFENDANTS NIEPERT AND SPILLER areDISMISSED without
prejudice to Plaintiff restating this claim@am amended complaint, as instructed below.

IT IS HEREBY ORDERED that Plaintiff’'s claims inCOUNTS 2 and 3, which are
unrelated to the claims in Count 1, &€VERED into two new cases. The new cases shall be:

1) Eighth Amendmen unconstitutional conditions claim againSIEEFENDANT

RESTOFF for deprivation of sufficient food foa period of at least six days (Count 2

herein); and

2) First Amendment claim againr@EFENDANT ROY for denial of Plaintiff's access
to his reading material (Count 3 herein).

The new caseSHALL BE ASSIGNED to the undersigned District Judge for further
proceedings. In each of the new cases, the ClerRIRECTED to file the following

documents:
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Q) ThisMemorandunandOrder;
(2) TheOriginal Complant (Doc. 1) and exhibits;
3) Plaintiff's motion to proceeith forma pauperigDoc. 2).

Plaintiff is ADVISED that if, for any reason, he does not wish to proceed with one or
both of the newly-opened cases, he must notifyCibvert in writing within35 days (on or before
March 15, 2013), specifying which case(s) he wisteesoluntarily dismiss. Unless Plaintiff
notifies the Court that he does not wish pursue the newly opened actions, vidl be
responsible for an additional filing fee of $350 in each new cas&ervice shall not be ordered

on any Defendants in the sev@i@ases until after the deadiifor Plaintiff's response.

IT ISFURTHER ORDERED that theonly claim remaining in this action is COUNT 1

against Defendants Withoff and Durham, for retaliation. This casghall now be captioned as:

MICHAEL FIELDS, Plaintiff, vs. SGT. WITHOFF and MAJOR DURHAM, Defendants.

IT IS FURTHER ORDERED that DefendantsRESTOFF and ROY are
TERMINATED from this action with prejudice.

Should Plaintiff wish tgroceed on his claim iI@OUNT 8 against Defendants Niepert
and Spillerhe shall file his First Amended Complaintthis action, statig any facts which may
exist to support this claim, within 35 days tbe entry of this order (on or before March 15,
2013). The amended complaint must include thegations designated ten as Count 1, but
shall not include any of the claims severe€ounts 2 and 3, or those dismissed in Counts 4, 5,
6, and 7 above. The amended complaint willsbbject to review pursuant to 28 U.S.C. §
1915A. In the event that the claims in Count& @t sufficiently related to the claims in Count
1, Count 8 may also be subjéatseverance into a new action.

An amended complaint supersedes and replaces the original complaint, rendering the

original complaint void.See Flannery v. Recording Indus. Ass’n of /884 F.3d 632, 638 n.1
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(7th Cir. 2004). The Court will not accept pie@ahamendments to thaiginal complaint.

Thus, the First Amended Complaint must stand on its own, without reference to any prior
pleading. Should the First Amended Complaint not conform to the requirements herein, it shall
be stricken. Plaiiff must also re-file anyexhibits he wishes thedDrt to consider along with

the First Amended Complaint. Failure to file @mended complaint shall result in the dismissal

of Count 8 becoming a disssal with prejudice.

In order to assist Plaintiff in prepag his amended complaint, the ClerkDBRECTED
to mail Plaintiff a blank civil rights complaint form.

The Clerk of Court shall prepare for DefendafMisST HOFF andDURHAM: (1) Form 5
(Notice of a Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waiver of
Service of Summons). The ClerkbdRECTED to mail these forms, a copy of the complaint,
and this Memorandum and Order to each Deferslgsiace of employm& as identified by
Plaintiff. If a Defendant fails to sign and retuhe Waiver of Servicef Summons (Form 6) to
the Clerk within 30 days from the date the fomere sent, the Clerk sthahke appropriate steps
to effect formal service on that Defendant, amel Court will require thaDefendant to pay the
full costs of formal service, to the extent aurihed by the Federal Rdef Civil Procedure.

With respect to a Defendant who no longar ba found at the woraddress provided by
Plaintiff, the employer shall furnish the Clerk wittie Defendant’s currentork address, or, if
not known, the Defendant’s last-known addreBkis information shall be used only for sending
the forms as directed above or for formally effieg service. Any documentation of the address
shall be retained only by the Clerk. Address information shall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (gwon defense counsel once an appearance is
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entered), a copy of every pleading or other docureebmitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document was seoveDefendants or counsel. Any paper received
by a district judge or magistrate judge that has been filed with theClerk or that fails to
include a certificate of service Wbe disregarded by the Court.

Defendantsare ORDERED to timely file an appropriateesponsive pleading to the
complaint and shall not wee filing a reply pursuanib 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rulg2.1(a)(2), this action REFERRED to United States Magistrate
Judge Donald G. Wilkerson for further pre-trial proceedings, which shall include a
determination on the pending motion for appointment of counsel (Doc. 3).

Further, this entire matter shall REFERRED to United StatedMagistrate Judge
Wilkerson for disposition, pursuant to LocRule 72.2(b)(2) and 28 U.S.C. § 636(d)all
parties consent to such a referral.

If judgment is rendered agt Plaintiff, and the judgmeiricludes the payment of costs
under § 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procedd forma pauperidias been granteee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without fgeirequired to prepay fees and costs or give
security for the same, the applicant and his oradtirney were deemedd have entered into a
stipulation that the recovery, if any, secured im digtion shall be paid the Clerk of the Court,
who shall pay therefrom all unpaid costs taxed agaiatiff and remit thévalance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuimdpligation to keep the Clerk
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of Court and each opposing party informed oy @&hange in his address; the Court will not
independently investigate his wikabouts. This shall be dome writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmissaincourt documents and may result in dismissal of this action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: February 8, 2013

S/ . Searwick Minthy

G PATRICK MURPHY
UnitedState<District Judge
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