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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JESSE C. PHILLIPS, # B-62167, )
)
Plaintiff, )
)

VS. ) Case No. 13-cv-00069-JPG
)
MARC HODGE, MARK STORM, )
PHILIPB. MARTIN, )
JAMESFENOGLIO )
and WEXFORD HEALTH )
SOURCES, INC. )
)
Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff, currently incarcerated aawrenceCorrectional Centef Lawrencé), has
brought thigpro secivil rights action pursuant t¢42 U.S.C. § 1983Plaintiff is serving a 2¥year
sentence for manufacturing/delivering cocaihs claims aroseluring his incarceratioat
Lawrence Plaintiff assertghatthe defendants, includingarc Hodge (Lawrence’s warden),
Mark Storm (Lawrence’s assistant warden), Philip B. Martin (Lawreriesadth care unit
administrator), James Fenoglio (Lawrence’s medical director and forrysiciatm, and
Wexford He#th Sources, Ind*“Wexford”) (lllinois Department of Correctionshedical
provider),violated his constitutional rightsnder the Eighth and Fourteenth Amendmeégts
denying him adequate medi¢statmenfor cholesteatoma(Doc. 1) Plaintiff seeks

compensatory and puniticieamagegDoc. 1, pp. 9-1D

! Plaintiff alleges in his complaint thelholesteatoma is seriousmedical condition caused by an
ingrowth of skin from the eardrum into the middle ear (Doc. 1, p. 4). If left uattetdite condition can
cause hearing loss, dizziness, facial muscle paralysis, and infelction.
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Specifically, Plaintiff allegesthathe suffered from an infecticssociated witlis
cholesteatoman November 2011 (Doc. 1, p. 4). edical personnedt Lawrencescheduledn
appointmentvith anoutside medical provider for November 18, 201hedutside provider
examined and treatd®laintiff's condition bypartially draining his right ear and prescribing ear
drops. The provider issued specific orders to Defendants Fenoglio and fdiaRlaintiff's
follow-up treatment and care, which included “giviAgaintiff eardrops prior to his follow-up
appointment with the outside provider on December 2, 2011 (Doc. 1, p. 5).

Plaintiff alleges thaDefendantgailed togive him the prescribed ear drops priotthat
date At a routine appointment with Dr. Fenoglio on November 23, 2011, Plaintiff complained
of pain and drainage his right eaywhich Dr. Fenoglio treated with Ibuprofen and cotton balls
(Doc. 1, pp. 5-h Because Plaintiff was ngivenear drops, the outside provider was unable to
complete his treatment of Plaintdh December 2, 2011 (Doc. 1, p. 6). This inaction aggravated
Plaintiff’'s condition and caused pain.

Plaintiff now sues Dr. Fenoglio for hadleged deliberate indifference to Plaintiff’s
serious medical need. In addition, Plaintiff has named Defendants Hodge, Stidardin
because they arecluded in the chain of command that would have received reports of
Plaintiff's condition (Doc. 1, p. 7). Although Plaintiff included no allegations in his canipla
regarding thig specific involvement in a constitutional violatidhe exhibits filedwith
Plaintiff's complaintallege that the treatment orders were transmitted to Defendant Martin and

reveal thaDefendant MartinnvestigatedPlaintiff’'s grievance regarding this mati@oc. 1-1,

2|t is unclear fronthe language Plaiiff used in the complaint whether Defendants failed to fill
Plaintiff's prescription for ear drops, administer the ear dooge the prescription was filledr both At
this stage in this case, however, the Court is required to liberally wenlse degations in Plaintiff's
complaint. Rodriguez v. Plymouth Ambulance Sgbv.7 F.3d 816, 821 (7th 2009).
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pp. 35). Finally, Plaintiff sues Wexford Health Source, Inc. basedwalleged refusal to treat
Plaintiff (Doc. 1, p. 7).

Merits Review Pursuant to 28 U.S.C. § 1915A

According to 28 U.S.C. § 1915A, the Court is required to conduct a prompt threshold
review of the complaint. Accepting Plaintiff’s allegations as true, the Ciodg that Plaintiff
has articulated aotorable Eighth Amendment claiagainstDefendang Fenoglio and Martifor
displayingdeliberate indifference tBlaintiff's serious medical ned€ount 1).

However,Plaintiff has failed to state actionableEighth Amendmentlaim against
Defendand Hodge, Storm, and Wexfof@ount 2) Plaintiff alleged thaDefendants Hodge and
Stormreceived noticef Plaintiff's conditionby virtue of their position in the chain of
command However, he doctrire ofrespondeat superias not applicable to § 1983 actions.
Sanville v. McCaughtn266 F.3d 724, 740 (7th Cir. 2001) (citations omittedaintiff, like
many other inmates, seems to think that any prison employee who knows (or should know) about
his problems has a duty to fix those problems. That theory is in direct conflicheittet|-
established rule that “public employees are responsible foraeimisdeeds but not for
anyone else’s.’Burks v. Raemis¢ihb55 F.3d 592, 596 (7th Cir. 200 ee also Monell v. Dep’t
of Soc. Sery436 U.S. 658 (1978). Although Plaintiff has sued Defendants Hodge and Storm in
their individual capacities, Plaintiffas failed to allege any facts which demonstrate that they are
“personally responsible for the deprivation of a constitutional riglat.”Pleading an Eighth
Amendment claim against nanedical prison officials requires mor&his is becausa non-
medical prison official “will generally be justified in believing thiaétprisoner is in capable

hands” when under the care of prison medical professioAafett v. Webstel658 F.3d 742,



755 (7th Cir. 2011) (quotingpruill v. Gillis, 372 F.3d 218, 236 (3d Cir. 2004)). Accordingly,
Defendants Hodge and Storm are dismissed from this actioautfirejudice.

Plaintiff has also failed to state an Eighth Amendment claim against Wexibsl.
Seventh Circuit has held that a corpoetéty violates an inmate’s constitutional rights, in this
case deliberate indifference t@amtiff's serious medical neednly when it has a policy which
creates conditions that infringe upon an inmate’s constitutional rigiets.Woodward v. Corr.
Med Serv. of lll., InG.368 F.3d 917, 927 (7th Cir. 20043ee also Jackson v. lll. Me@ir,

Inc., 300 F.3d 760, 766 n.6 (7th Cir. 2002) (private corporation is treated as though it were a
municipal entity in a 8 1983 action). Plaintiff has not alleged that Wexford had a policy or
practice ofdenying inmates medical treatment under the circumstances set forth in Plaintiff's
complaint. Accordingly, Defendant Wexford is dismissed witlpwajudice.

Plaintiff's Fourteenth Amendmeimtaim (Count 3)shall al® be dismissed because it is
duplicative of his Eighth Amendment delrage indifference claimBoth claims are based on
identical facts, and Plaintiff’'s case is not enhanced by the addition of &&otlrAmendment
claim. See Conyers v. Abitz16 F.3d 580, 586 (7th Cir. 2005) (dismissing equal protection and
Eighth Amendment claims based on same circumstances as free exercise claim because free
exercise claim “gains nothing by attracting additional constitutilafels”). Accordingly,

Count 3is dismssed with prejudice.
Disposition

COUNT 2is DISMISSED without prejudice. COUNT 3 is DISMISSED with
prejudice.

DEFENDANTSHODGE, STORM, andWEXFORD areDISMISSED from this

actionwithout prejudice.



As to COUNT 1, the Clerk of Cart shall prepare fdDEFENDANTS FENOGL 10 and
MARTIN: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons), and
(2) Form 6 (Waiver of Service of Summons). The ClefRIBECTED to mail these forms, a
copy ofthe complaint, and this Memorandum and Ordédéfendand’ place of employmentsa
identified by Plaintiff. Ifany Defendant fails to sign and return the Waiver of Service of
Summons (Form 6) to the Clerk within 30 days from the date the forms wertheedlerk shall
take appropriate steps to effect formal service on that Defendant, and the Boaduve that
Defendant to pay the full costs of formal service, to the extent authorized bydéemFRules of
Civil Procedure.

With respect to ®efendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s atiw@rk address, or, if
not known, the Defendant’s last-known address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docutimentd the address
shall be retained only by the Clerk. Address information shall not be maintainectouthéle
or disclosed by the Clerk.

Plaintiff shall serve upn Defendard (or upon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for considerathenCourt.
Plaintiff shall include with the original paper to be filed a certificate stating theodatdicha
true and correct copy of the@cument was served on Defendants or counsel. Any paper received
by a district judge or magistrate judge that has not been filed with the Clerk oilthet fa
include a certificate of service will be disregarded by therCo

Defendants ar®RDERED to timely file an appropriate responsive pleading to the

complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).



Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgePhilip M. Frazier for further pretrial proceedings

Further, this entire matter shall BEFERRED to United States Magistrate Judge
Frazierfor disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 6#a6{tt)parties
consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the payncestf
under § 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to preeedin forma pauperidias been granteGee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without being required to prepay fees and costs or gi
secuity for the same, the applicant and his or her attorney were deemed to have etteaed |
stipulation that the recovery, if any, secured in the action shall be paid to the ClezkCafuirt,
who shall pay therefrom all unpaid costs taxed against gfaantl remit the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and not later than
days after a transfer or other change in address occurs. Failure to comply with thiwidrde
cause a delay in the transmission of court documents and may result irsdishikis action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: February7, 2013

s/ J. Phil Gilbert
U.S. District Judge




