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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

WILLIAM O. SPIVEY |1, #K-81482, )

Plaintiff, %
VS. g Case No. 13-cv-00244-GPM
C/O HARRINGTON, et al., g

Defendants. g

MEMORANDUM AND ORDER

MURPHY, District Judge:

This matter is before the Court on a motion for leave to progceddrma pauperis
(“IFP”) brought by Plaintiff (Doc. 2 Plaintiff, an inmate at Menard Correctional Center
(“Menard”), seeks leavi® proceed IFP in this case without prepayment of the Court’s usual
$350.00 filing fee in a civil caseSee28 U.S.C. § 1914(a)Plaintiff also seeks leave to proceed
IFP infour other lawsuits he recently filed in this Cotirt.

Pursuant to 28 U.S.C. § 1915, a federal court may permit a prisoner who is indigent to
bring a “suit, action or proceeding, civil or criminal,” without prepayment of fees upon
presentation of an affidavit stating the prisoner's assets together wihndhbre of the
action. . .and affiant’s belief that the person is entitled to redress.” 28 U.SL€1%a)(1). In
the case of civil actions, a prisoner’s affidavit of indigence must be accomgmniaccertified
copy of the trust fund account statement (or institutional equivalent) for the prisorike 6

month period immediately preceding the filing of the complaint . . . , obtained from the

! These cases aBpivey v. HornerCase No. 18v-196 (S.D. Ili., filed Feb. 27, 2013pivey Il v.
Nwaobasi, et a).Case No. 18v-245(S.D.Ill., filed Mar. 13, 2013)Spivey Il v. Smith, et alCase No.
13cv-276 (S.D. IlI, filed Mar. 13, 2013), ar®pivey v. Hudson, et alCase No. 18v-292 (S.D. I, filed
Mar. 20, 2013)
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appropriate official of each prison at which the prisoner is or was confined.” 28 U.S.C.
8§ 1915(a)(2). Plairtiff’ s affidavitmeets these basic requirements

However,Plaintiff's IFP motion fails on its merits. According to 28 U.S.C. § 1914
prisoner may not bring a civil action or appeal a civil judgment “if the prisorsgroma3 or more
prior occasions, wle incarcerated or detained in any facility, brought an action or appeal in a
court of the United States that was dismissed on the grounds that it is frivolousousalor
fails to state a claim upon which relief may be granted, unless the prisameteis imminent
danger of serious physical injury.” 28 U.S.C. § 1915(g). Section 1915(g) requires that this
Court consider prisoner actions dismissed prior to, as well as after, the PLid&tsnent. See
Evans v. 1.D.0.G.150 F.3d 810, 811 (7th Cir. 189 AbdulWadood v. Nathgrm91 F.3d 1023
(7th Cir. 1996).

Plaintiff has hadnore than threerior prisoner actions dismissed on the grounds that they
were frivolous, malicious, or failed to state a claim upon which relief may bdegraSee
Spivey v. \lker, et al, Case No. 1@v-727-JPG (S.D. lll., dismissed for failure to state a claim
upon which relief may be granted, March 7, 20EBpivey v. Davis, et alCase . 10cv-893-

JPG (S.D. lll., dismissed for failure to state a claim upon which makegf be granted, March 10,
2011); andSpivey v. Dean, et alCase No. 1@v-925JPG (S.D. lll., dismissed for failure to
state a claim upon which relief may be granted, March 29, 20BEcause Plaintiff has

accumulatedat leastthree“strikes” for purpogs of Sectiori915(g), he may not proceed IFP in
this case unless heirsimminent danger of serioymhysicalinjury.

Plaintiff hasnot satisfiedthis requirement. The United States Court of Appeals for the
Seventh Circuit has explained thd&mminentdanger” within the meaning of 28 U.S.C.

81915(g) requires a “real and proximate” threat of serious physical injury to engris



Ciarpaglini v. Sainj 352 F.3d 328330 (7thCir. 2003) (citingLewis v. Sullivan279 F.3d 526,
529 (7th Cir. 20Q)). Ingeneral, courts “deny leave to proceed IFP when a prisoner’s claims of
imminent danger are conclusory or ridiculousd. at 331 (citingHeimermann v. LitscheB37
F.3d 781, 782 (7tkir. 2003)). Additionally, “[a]llegations of past harm do saoiffice” to show
imminent danger; rather, “the harm must be imminent or occurring at the time thiaicdngp
filed,” and wherprisoners “allege only a past injury that has not recurred, courts deny them
leave to proceetFP.” Id. at 330 (citingAbdul-Wadood91 F.3d 1023 (7th Cir. 1996)).

Plaintiff's claims of imminent danger are conclusory. In his IFP motion, Plaintiffsstate
without further explanatigril am filing this[c]laim underthe] Imminent Danger Clause” (Doc.
2, p. 1). In hiscomplaint Plaintiff indicatesthat hewill be attacked by thé®efendans in this
lawsuit in retaliation for suing thenfDoc. 1, p. 1). Plaintiff provides no specific instances in
which he was attacked any ofthe Defendand. He provides no indication that abgfendant
has threatened, @ven hinted, at an attacklis lawsuit arises from claims that tBefendants
discriminated against Plaintiffased on his religion, race, ethnicity, and sexual orientatnoh
denied him the right to redress certain grievadc®laintiff's assertion that he is in imminent
danger is therefore conclusoryVithout more the bald assertiodoesnot support a finding by
this Court that Plaintiff is under imminent danger of serious physical hafecordingly,
Plaintiff cannot poceed IFP in this case.

It does not escape the Court’s attention that Plaintiff is a frequent litigatohagacked
up substantial unpaid filing fees. Plaintiff has filegenty prisoner lawsuits in this Court since

September 2019. Each time, he inared a $350 filing fee. Plaintiff has also filed one appeal,

2 Plaintiff does not disclose the content of gnigvances. He generally allegbst the Defendastthrew
away numerous grievances filed by him.

3 These cases inclu@pivey v. McLafferty, et alCase No. 1@v-984 (S.D. lll., filed Dec. 6, 2010),
Spivey v. Bradley, et alCase No. 1@v-1037 (S.D. lll., filed Dec. 22, 2010%pivey v. Randle, et al.

3



incurring an additional $455 filing fée.Plaintiff has failed to pay any of these fees. Plaintiff's
unpaid filing fees with this Court currently toti,455.

It also does not escape thiot's attention that Plaintiff filed a majority of these
prisoner complaintgafter he accumulated three “strikes,” which prevent him from filing future
IFP actions unless he can establish that he “is under imminent danger of serisuslphy
injury.”® Time and again, Plaintiff has failed to meet this standard, offering conclusory and/or
ridiculous arguments to support his frivolous claims of imminent danger. The Cdurnotvi
tolerate this waste of judicial resources.

It is hereby ORDERED that Plainiffs motion for leave to proceed IFP in this
case(Doc. 2)is DENIED.

Plaintiff is hereboyORDERED TO SHOW CAUSE why this Court should not restrict
Plaintiff from filing any further actions in this Court until such time as Plaintiffspidng $350

filing fee for this ation and the outstandir§j7,1050wed for his previously filed and/or other

Case No. 1@v-688 (S.D. Ill., filed Sep. 7, 2010¥pivey v. Peters, et alCase No. 1@v-689 (S.D. Ill.,
filed Sep. 8, 2010%5pivey v. Walker, et alCase No. 1@v-727 (S.D. lll., filed Sep. 21, 201®pivey v.
C/O Marchard, et al.Case No. 1@v-816 (S.D. lll., filed Oct. 18, 2010§pivey v. Davis, et alCase No.
10-cv-893 (S.D. llI., filed Nov. 8, 2010%pivey v. Dean, et alCase No. 1@v-925 (S.D. Ill., filed Nov.
16, 2010) Spivey v. Furlow, et glCase No. 1tv-99 (S.D. Ill, filed Feb. 4, 2011gpivey v. Taylgr
Case No. 11v-326 (S.D. Ill., filed Apr. 20, 2011%5pivey v. bve, et al. Case No. 1tv-327 (S.D. Ill.,
filed Apr. 20, 2011)Spivey v. Schwartzlander, et,alase No. 1tv-328 (S.D. lll., filed Apr. 20, 2011),
Spivey v. Lt. Chapman, et,aCase No. 1tv-329 (S.D. lll., filed Apr. 20, 20115pivey v. FalleftCase
No. 11¢v-330 (S.D. lll., filed Apr. 20, 2011%pivey Il v. Hudson, et alCase No. 12v-134 (S.D. IlI.,
filed Feb. 15, 2012)5pivey v. HornerCase No. 18v-196 (S.D. Ill., filed Feb. 27, 20133pivey Il v.
Harrington, et al, Case No. 18v-244 (S.D. lll., Mar. 13, 2013%pivey Il v. Nwaobasi, et alCase No.
13-cv-245 (S.D. lll.,, Mar. 13, 2013%pivey Il v. Smith, et alCase No. 18v-276 S.D. lll., filed Mar.
13, 2013, andSpivey v. Hudson, et alCase No. 18v-292 (S.D. lll, filed Mar. 20, 2013).

* SeeSpivey v. Furlow, et glCase No. 12-2646 (7th Cir. 2012).

® Plaintiff filed elevenlawsuit in this Court after “striking out,” includin§pivey v. TaylgrCase No. 11-
cv-326 (S.D. lll, filed Apr. 20, 2011Kpivey v. Love, et alCase No. 1tv-327 (S.D. Ill., filed Apr. 20,
2011),Spivey v. Schwartzlander, et,alase No. 1tv-328 (S.D. lll., filed Apr. 20, 2011%pivey v. Lt.
Chapman, et al.Case No. 1Tv-329 (S.D. IlI, filed Apr. 20, 2011%pivey v. FallertCase No. 1tv-
330 (S.D. lll., filed Apr. 20, 2011ppivey Il v. Hudson, et alCase No. 12v-134 (S.D. lll., filed Feb.
15, 2012) Spivey v. HornerCase No. 18v-196 (S.D. lll., filed Feb. 27, 2013%pivey Il v. Harrington,
et al, Case No. 18v-244 (S.D. lll., Mar. 13, 2013%pivey Il v. Nwaobasi, et alCase No. 18v-245
(S.D. lll.,, Mar. 13, 2013)Spivey Il v. Smith, et alCase No. 18v-276 (S.D. Ill., filed Mar. 13, 2013),
andSpivey v. Hudson, et aCase No. 18v-292 (S.D. lll, filed Mar. 20, 2(3).

4



pending actions in fullSee Newlin v. Helmai23 F.3d 429, 437 (7th Cir. 1997) (citiBgpport
Sys. Int’l, Inc. v. Mack45 F.3d 185 (7th Cir. 1995)) (“A prisoner who becomes ineligible under
8 1915(g) to continue litigatingy forma pauperisand who then files additional $siior appeals
yet does not pay the necessary fees, loses the ability to file future cisil)swverruled on
other grounds by Lee v. ClintpB09 F.3d 1025 (7th Cir. 2000%joan v. Leszal81 F.3d 857,
859 (7th Cir. 1999) (“[U]npaid docket fees incurred by litigants subject to § 1915(q) laayhtstr

to an order forbidding further litigation.”).

Tender by Plaintiff of the ful$7,455in outstanding fees for these actions to the Clerk of
the Courtby May 17, 2013shall be deemed by the Court to discharge Plaintiff's duty to show
cause under this order. Further, unless full payment of Plaintiff's outstanding feesived by
this deadline, the instant case shalld&M | SSED with pre udice.

Finally, Plaintiff is FURTHER ADVISED that he is under a continuing obligation to
keep the Clerk and each opposing party informed of any change in his address, &eddbattt
will not independently investigate his whereabouts. This shall be done in writing afademot
than seven (7) days after a transfeiotiter change in address occurs. Failure to comply with
this order will cause a delay in the transmission of court documents, and may result in a
dismissal of this action for want of prosecution.

IT 1SSO ORDERED.

DATED: April 2, 2013

I8l G Gonit- Marpity
G. PATRICK MURPHY
United States District Judge




