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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

PENNY BARNES, # 36983-044,
Plaintiff,
VS.

Case No. 13-cv-00285-MJR

MEDICAL DEPARTMENT,

N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

REAGAN, District Judge:

Plaintiff Penny Barnescurrently incarcerated &reenville Correctional Center,
has brought thipro secivil rights action pursuant to 42 U.S.C. § 198Blaintiff complains that
sometime in March or April of 22 the results of her blood testere left out in the prison
medical department and viewed by at least two inmafeording to the complaint, Plaintiff
“felt upset” after learning about the disclosure of her blood work, which indi¢ht¢ she had
high cholesterol and normal liver functioRlaintiff characterizes this incident as “negligence”
in violation of the Fourteenth Amendment, and a violation of the Privacy Act of 1974, 5 U.S.C. §
552a. The complaint seeks a “sanction” for the wrongful disclosure and the resultingalme
sufering.”

Under 28 U.S.C. 8§ 1915A, the Court is required to conduct a promghtide
review of the complaint. After fully considering the allegations in Plaintébsnplaint, the
Court concludes that this action is subject to summary dismissal.

Insofar as Plaintiff relies upon Section 1983at is only a jurisdictional basis for

filing constitutional torts suits againstate officers; similar suits against federal officease
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brought pursuant tBivens v. Six Unknown Named Agents of Fed. BureBlaiotics,403 U.S.
388 (1971). SeeArnett v. Webster658 F.3d 742, 750.1 (7th Cir.2011) Even if the Court
were to construe the complaint aBigensaction, “federal prisoners suing und@vensmay sue
relevant officials in their individual capay only.” Glaus v. Andersqrd08 F.3d 382, 389 (7th
Cir. 2005). Plaintiff has not named any individuals as defendaAtough the complaint
includes a description of Plaintiff complaining to Ms. Polman after the disclasdreeeking an
explanation and ah apology,a defendant cannot be liable und@ivens on the basis of
respondeat superioor supervisory liability;rather, there must be individual participation and
involvement by the defendanérnett 658 F.3d at 757.

Plaintiff also citeshe PrivacyAct of 1974, 5 U.S.C. § 552a. A civil action may
be brought under Sectidsb2a(g)(1)(D) ifan agency fails to comply with Secti@®b2a(b)s
requirement that “[n]Jo agency shall disclose any record which is containegstemf records
by any means of communication to any person, or to another agency, except pursuaitteio a wr
request by, or with the prior written consent of, the individual to whom the record pertains.”
However, only an agency may be sued for wrongful disclosure undé@ritteecy Act of 1974.
See Schowengerdt v. Genegtnamics Corp .823 F.2d 1328, 1340 (9th Cit987) (citing 5
U.S.C. 8 552a(g)(1)).Plaintiff has sued the medical departmembt the Bureau of Prisons
(“BOP”). Although the Courtouldsua spontesubstitutethe BOPas the defendant, Plaintiff's
Privacy Act claim is still fatally flawed.

Plaintiff does not seek injunctive relief for this isolated incident. Although
Plaintiff does not specifically seek monetary damaageer, any such claim would be precluded
because, first, Plaintiff has alleged only negligence, not intentional oulvatifion; and, second,

actual damages have not been sufficiently pleadede Doe v. Chadb40 U.S. 614, 6202
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(2004) (holding that general damages are not available uddetion 552a(g)(1)(D) and
monetary damages require: (1) intentional or willful action; and (2) actual dayregjemerely
an “adverse effect”). The Supreme Court specifically observed that reqactug damages is
a ceparture from the traditional treatment of privacy torts, where damageseatengd. Id. at
621.

In Doe v. Chap the Supreme Court found insufficient “Doe’s conclusory
allegations that he was ‘torn ... all to pieces’ and ‘greatly concerned anddvteiause of the
disclosure of his Social Security number and its potentially ‘devastatmgequences.ld. at
617-18 (@dditionalinternal quotation marks omitted). Similarly, Plaintiff’'s conclusory assertion
that she felt “upset” is insufficient to $taa claim under Section 552a(g)(1)(D) for a Section
552a(b) disclosure violation. lthoughDoe v. Chaowvas reviewed after the case had proceeded
to trial, atthis thresholdstage in the proceedingBlaintiff Barnes’ complaint is insufficient. A
complant is plausible on its face “when the plaintiff pleads factual content that allowsulte c
to draw the reasonable inference that the defendant is liable for the miscondget.alle
Ashcroft v. Igbal 556 U.S. 662, 678 (2009). Courts “should not acespadequate abstract
recitations of the elements of a cause of action or conclusory legal staténinasks v. Ross
578 F.3d 574, 581 (7th Cir. 2009laintiff has failed to meet this minimpleading standard.

The Court has considered two other possible causes of action, but neither can save
this action from dismissalNegligence claims can be brought underRhderalTort ClaimsAct,

28 U.S.C. § 267kt seq, but the only proper defendant is the United Stat8eeJackson v.
Kotter, 541 F.3d 688, 693 (7th Ci2008). The Health Insurance Portability and Accountability
Act (“HIPAA™), Pub.L. 104191, 110 Stat.1936 (1996), provides statutory privacy rights relative

to medical records, but does not provide &iprivate cause of action for alleged HIPAA
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violations. 42 U.S.C. § 1320¢b. Seealso Doe v. Board Trusteed theUniversity of Illinois,
429 F.Supp.2d 930, 944 (N.DI. 2006) (“Every court to have considered the issue ... has
concluded that HIPAA does not authorize a private right of action).

IT ISTHEREFORE ORDERED that, Pr the reasons stated above, this action is
DISMISSED without prejudiceand with leave to amendDefendant Medical Department is
DISMISSED from this action without prejudice.

Plaintiff is ADVISED that at this juncture, this dismissal shall not count as one
of her allotted “strikes” under the provisions of 28 U.S.C. § 1915(g). Plaintiff's oloigtdipay
the filing fee for this action was incurred at the time the actias fived, thus the filing fee of
$350.00 remains due and payabl8ee28 U.S.C. § 1915(b)(1).ucien v. Jockischl133 F.3d
464, 467 (7th Cir. 1998).

IT ISFURTHER ORDERED that, should Plaintiff wish to proceed, she shall
file her First Amended Complaintvithin 30 days of the entry of this ordéwn or before
May 10 2013) The First Amended Complaint must include factual allegations supporting each
claim, and must identify the individual Defendant(s) directly responsibletHer alleged
unconstiutional actions in each claim.

Plaintiff is ADVISED that an amended complaint supersedes and replaces the
original complaint, rendering the original complaint voiGee Flannery v. Recording Indus.
Ass'n of Am 354 F.3d 632, 638 n. 1 (7th Cir. 2004Jhe Court will not accept piecemeal
amendments to the original complaint. Thus, the First Amended Complaint must stand on its
own, without reference to any previous pleading, and Plaintiff muBlerany exhibitsshe
wishes the Court to consider along with the First Amended Complaint. Should the Firs

Amended Complaint not conform to these requirements, it shall be stricken. Faiturely
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file an amended complaint shall result in the dismissal of the action becoming dismiibs
pregudice. Any amended complaint shall be subject to review pursuant to Section 1915A.
IT 1SSO ORDERED.
DATED: April 10, 2013
g/ Michadl J. Reagan

MICHAEL J. REAGAN
UNITED STATESDISTRICT JUDGE
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