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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JESSE C. GARMONB23470,
Plaintiff,
V. Case Number3:13cv-00287SMY-PMF
ZACHARY ROECKEMAN,
ROBERT CRAIG,JACK TOWNLEY,

ERIC RUSSELLK. BROWN and
MAJOR ROUSEY,

Defendants

MEMORANDUM AND ORDER

This is a prisoner civil rights lawsuit. Plaintiff Jesse Garmon is an inmate withirniogsl|
Department of Corrections (“IDOC”) and Defendants are IDOC employeesdBéited suit on
March 22, 2013 (Doc. 13sserting that Bfendants violated his constitutional rights when he was
at Big Muddy River Correctional Centef*BMRCC’). Judge Gilbert screened Garmon’s
Complaint pursuant to 28 U.S.C. § 191%#Ad held that Garmon articulated two colorable
claims:

Count 1: Eighth Amendment claim against Roeckeman, Craig, Townley, and Rigssell

failing to providethe plaintiffwith adequate hygiene supplies,

Count 2: First Amendment retaliation claim against Brown and Russell for retaliating

againsthe plaintiffbecaus he filed grievances reghng the hygiene supply issue.
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Defendants Roeckeman, Townley, Craig and Brown now move for summary judgferthe
following reasons, Defendants’ motionGRANTED as toDefendantsRoeckeman, Craig and

Townley andDENIED as toDefendanBrown.

BACKGROUND

Garmon has been in and out of IDOC custody since the early 1990’s, but the incidents
that give rise to this litigation occurred January through March of 2013 at BMRQGarmon
deposition, Doc. 81, p. 9).Garmonwas initially arrested on July 4, 2012 and placed in county
jail. Id. at p. 17. k¢ wastransferred to IDOC intake at Graham Correctional Center (“Graham”)
on October 12, 2012d at p. 17. Garmon was then transferred from GratmBMRCC on
January23, 2013ld. at p. 11.

When Garmon arrived at BMEC, he received a one week supply of hygiene products.
Id. at p. 18. This consisted of two small boxes of Whisk laundry detememiall bar of soap, a
small toothbrush, a container of toothpaste, a comb, a disposablearedbaof toilet paper and
an ink penld. at p. 26. Garmon also arrived BMRCCwith a negative balance of abdkt0.00
in his prison trust fund account (he owed the IDOCsfmme unrelated legé&es and fosome
underweahe had purchased at Grahammdwas unable to purchase additional hygiene items at
the prison commissaryld. at p. 17. When Garmon&ipply of hygiene products ran out in early
February 2013, he was forced to trade his fisagsfor more supplies, or as was often the case,

go without.Id. at p. 16.

! Defendant Major Rousey was dismissed in Judge Gilbert's 28 U.S.C. § 5@E&hing orderDefendant Eric
Russell was not dismissed, thats not participated in this lawsuit since being served. An entry of tefauhs
issued against Russell (Doc. 46) but a default judgment has not beem enter

2 Garmontestified at his depositiotiSo anyway, July %, 2012 | got arrested. | had no n&y when | went to jail,
and | had a pair of shorts and a dagtitt and a pair of tennis shoes and socks. No visits. No money.” (Ddg. 81
p. 1617).



Prisoners in IDOC custody are generally entitled tainimum of$10.00 in stat pay r
month.(Doc. 8%1, p. 21) Garmon received his first state pay at BMRCC in-fagtbruary 2013.

Id. at p. 18.Sometimeshortly thereafterhe went to the prison commissary to purchase soap and
other needed supplies. Hoves, at the commissaryGarmonbecame aware that hed only
received a little over $2.00 in state pay (it is unclear from the record as to wiiy et receive

the full $10.00)and that his prison trust fund account still maintained a negative balance of about
$7.70.1d. at p 18.Garmon was therefore unable to purchase any items

Garmon spoke to and filed a grievance with his counselor, Eric Russell, regarding the
hygiene supply issue. (Doc. 81 p. 18).Garmonrequested that Russell provide hwith an
“‘indigent bag’ 1d. at p. 19 Russell responded by telling Garmon that BMRCC does not provide
indigent bags to prisonergl. Garmon testified at his deposition that Kenneth Brown, Garmon’s
wing officer, also became aware that Garmon was protesting his lack of hygpphessid. As
a result, Brown repeatedly punished Garmon by locking him and his cellmawgricell during
otherwise open dayroom periodd. at p. 20Garmon also testified at his deposition that Brown
destroyed or otherwise obstructed the grievances he haddiled.p. 63.

In addition to Russell and Brown, Garmon also ptamed abouhis hygiene supply
problem to Jack Townley, a lieutenant at BMR@Gsistant Warden Robert Craagd Zachary
Roeckeman, BMRCC Warde@ne eveningGarmonspoke to Townley, notifying him of the
hygiene supply issuéDoc. 811, p. 44).Townley told Garmon that he should contact the prison
clothing office.ld. Townley did not provide any additional assistance. Garataydiscussed the
issue with Assistant Warden Craag Garma was walking tachowone day(Doc. 811, p. 55).
Craig instructed Garmon to send a request to the Waldieédometime in late February or early

March, 2013, Garmon sent a written request to Warden Roeckeman for an indigent bag. (Doc.



81-1, p. 53). Warden Roeckeman apparently dismissed the issue and notified Garmon that he
would not qualify as indigent if there was any money in his trust fund acddunt.

The record is not clear as to &h Garmorhad the ability to start purchasing his own
hygiene products at the prison commissary, but one of Garmon’s prison trust fiemlesta
indicates that he was able to make regular purchesesat least June, 2013 onwards. (Doc. 50
1, p. 12). Attached to Defendants’ Mion for SummaryJudgment are declarations signed by
Roeckeman (Doc. 81, p. 1), Townley (Doc. 81, p. 79)and Brown (Doc. 811, p. 80).
Defendants note that a prisonerGarmon’s situation would have been directed to contact the
BMRCC clothing unitand that he would not have been subject toalration for filing
grievances. Garmon filed this lawsuit on March 22, 2013. (Doc. Dgfendants Roeckeman,
Townley, Craig and Brown now move for summary judgment. (Doc. 8Barmon filed a
response in opposition. (Doc. 87).

ANALYSIS

Rule 56(a) of the Federal Rules of Civil Procedure provides that “[t]he colirgsuat
summary judgment if the movant shows that there is no genuine dispute as totamgl faat
and the movant is entitled to judgment as a matter of law.” When presented with a motion f
summary judgment “all evidence must be construed in the light most favorable tortthe pa
opposing summary judgment&nderson v. Liberty Lobby, Incd77 U.S. 242, 261 (1986). The
summary judgment phase of litigation has been described as the “put up or shut gsitrimoan
lawsuit, when a party must show what evidence it has that would convince a trier af fact t
accept its version of eventsJbhnson v. Cambridge Indus., In825 F.3d 892, 901 (7th Cir.

2003).



Defendants’ motion for summary juchgnt presents several argument$) that
Defendants Roeckeman and Craig were not personally involved in the alleged conatituti
deprivation (2) that Defendant Townley did not exhibit deliberate indifference; (3) that the
retaliation claim against Brown must fail because there is no causal link to ahjendment
activity; and (4)that Defendants are entitled to qualified immunity. Each argument will be
addressed in turn.

The Eighth Amendment prohibits cruel and unusual punishnmehit & applicable to the
states through the Fourteenth AmendmBihibdes v. Chapmad52 U.S. 337, 344 345 (1981).

“[A] prison official violates the Eighth Amendment only when two requiremengs naet.”
Farmer v. Brennan511 U.S. 825, 834 (1994jirst, the prisoner plaintiff's claimed deprivation
must be objectively serious and second; the prison official must demonstrateerateli
indifference.”ld. Deliberate indifference is a level of culpability above ordinary negligence, and
it means to casciously disregard a known ridRierson v. Hartley391 F.3d 898, 902 (7th Cir.
2004).

Pursuant to the Eighth Amendment, prisoners may not be deprived the “minimal civilized
measure of life's necessitiefRRhodes 452 U.S. at 347. However “[n]o statiest exists that
measures whether conditions of confinement are cruel and unusual, for the Eighth Antendme
draws its meaning from the ‘evolving standards of decency that mark the progresstofiagma
society.” Talib v. Gilley 138 F.3d 211, 214 (5th Cir. 1998) (quotiRbodes v. Chapmad52
U.S. 337, 346 (1981))n determining whether a deprivation violates the Eighth Amendment,
courts must consider the “amount and duration of the deprivaieet v. McBridel78 F.3d
849, 853 (7th Cir. 1999) while being mindful of the “[S]tate's interests in prison saiety

security.” Washington v. Harperd94 U.S. 210, 223 (1990Jhe Seventh Circuithas epeatedly



held that deprivations of hygiene supplies for extended periods of time violate thik Eig
AmendmentBoard v. Farnham394 F.3d 469, 479 (7th Cir. 200®punty sheriff not entitled to
qualified immunity on pretrial detainee’s claim that he Wagied toothpaste for three weeks);
James v. O'Sullivan62 F. App'x 636, 639 (7th Cir. 2003)DOC prisoner stated Eighth
Amendment claim when denied soap, toothpaste and toothbrush for 49 acaydyrick v.
Anglin, 496 F. App'x 670, 675 (7th Cir. 2012).

Defendants Roeckeman, Craig and Townley do not argue that the Garmon’s lack of
hygiene supplies was not objectively serioug, ihatead argue that they were not deliberately
indifferent to the problem. Specifically, Roeckeman and Craig arguehimiatack of personal
involvement precludes liabilityand Townley argues that he did not exhibit deliberate
indifference. The Court agrees.

Garmononly mentioned the hygiene supply issue in passing to Craig and ToWnigy.
told Garmonto write to the Wardemand Townley told Garmon to contact the clothing
departmentin the absence of some emergency, such minimal contact is insufficient to&ttach
1983 liability. Moreover, Warden Roeckeman’s communications with Garmon indicatde¢hat
believedGarmon did have money in his trust fund account. Although he was mist&ketden
Roeckeman’s conduct is not actionable under these circumsteeegance v. Petef97 F.3d
987, 992 (7th Cir. 1996)a supervising prison official cannot incur 8 1983 liability unless that
officer is shown to be personally responsible for a deprivation of a constitutightl).r Of
course, Garmon’s Eighth Amendment claim against Russell sulvgzsise he was not a party
to the motion for summary judgment.

The next issue is Garmon’s retaliation claim against Brown and RuBsalin argues

that he is entitled to summary judgmdagicause Garmon has failed to establish a causal link



between the alleged wrongfconduct and any First Amendment activity. To succeed on a First
Amendment retaliation claim, a prisoner must establish {hatie engaged in activity protected
by the First Amendment; (2) he suffered a deprivation that would likely detgrAmendmat
activity in the future; and (3) the First Amendment activity was “at least a mogviaiohor” in

the Defendants' decision to take the retaliatory actiBndges v. Gilbert 557 F.3d 541, 546
(7th Cir. 2009).

In this case, e filing of nonfrivolous prison grievances is protected by the First
Amendment, seBerez v. Fenoglio7r92 F.3d 768, 783 (7th Cir. 2015) and being denied dayroom
privileges would likely deter such activity in the future. Brown argues that ihe casal link
or “motivating factor” evidence, but Garmasserts that he and his cellmate were locked in their
cell (when other prisoners were allowed out) not long after he started complainingttadout
hygiene supply issuélnder these circumstances, Garn@as providedufficient circumstantial
evidence to survive summary judgrhemn his retaliation claim.

Defendants also argue in general terms that they are entitled to summary judgtient o
basis of qualified immunity. As tBefendant Brown, thigsrgument is without meriQualified
immunity shields government officials “from liability for civil damages insofatheeir conduct
does not violate clearly established statutory or constitutional rightkioh a reasonable person
would have knowri. Pearson v. Callahan555 U.S. 223, 231 (2009quoting Harlow v.
Fitzgerald 457 U.S. 800, 818 (1982)Here, Garmorpresents sufficient facts to show that he
was subject to First Amendment retaliation. Moreover, the right to not be subjecich
retaliation was clearly established in early 2013 when the alleged untawaidlict occurred. See

Bridges 557 F.3cat 546.



CONCLUSION

DefendantsMotion for Summary ddgment is GRANTED as to Roeckeman, Craig and

Townley and DENIED as to Brown.

IT ISSO ORDERED.

Dated: June 7, 2016

o Staci M. Yandle
STACI M.YANDLE
UNITED STATESDISTRICT JUDGE




