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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

SANDRA L. SIMPSON
Plaintiff,
VS. Case N013-cv-359-SMY-SCW
WAYNE COUNTY, ILLINOIS, d/b/a
WAYNE COUNTY ILLINOIS HIGHWAY

DEPARTMENT, and GREG HEIDEN,
WAYNE COUNTY ENGINEER

Defendant.

MEMORANDUM AND ORDER

This matter comes before the Coart Defendats’ Motion for Summary Judgment (Doc.
27). Wayne County, lllinois, d/b/a Wayne County lllinois Highway Departmerauf@y,”
“Department” or “Board) and Greg Heiden (“Heiden”), Wayne County Engineer (collectively
“Defendants”) request this Court enter judgment in their favor on all countaiofifPs
Complaint. Plaintiff Sandra L. Simpson (“Simpson”) filed a response (Doc. 31) b whi
Defendants replied (Doc. 45). For the following reasons, the Court grants imghaktraes in
part Defendants’ Mtion.

Background

Plaintiff's claims arise out of her employment by Wayne County’s Highway Depattm
The following facts are undisputed. During her employnfremh 1999 until her termination in
2012 Plaintiff reported to the Bpartmen&ngineer and performed clerical, administrative and
general office management functiornhe office for the Highway Department was housed
separately from other counibyildings such as the courthouse. As the standaleneal staff in

the Department, Plaintifirocessed time sheets, maintained the computer system, processed
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orders, assisted with budgeting and kept the books, as wlfasmedight cleaning of the
office and reroved trash from the building. She also prepared and submitted payroll reports for
the County Treasurer, which required her to come in early on Mondays.

During Plaintiff's tenure at the Highway Department, she never recaipetdformance
evaluation or any verbal or written reprimantfhile thee wererumors that Plaintiff did not get
along well with some of her ceworkers,Plaintiff’'s employment was generally free of significant
incidentsuntil 201Q Until that timeand with only two exceptions, pagises were set
uniformly, meaning that all employees received the same percentage incrigasgar of a
dollar increase annually.

In preparation for the next regularly scheduled meeting of the Wayne Countyadyighw
Department Road and Bridge Commeiteoebach andhe Committee Chairman agreed to
propose a $2.00 per hour increase for all Department employees, with the exception of the
Foreman, Gerald Melton. According to Loebach’s affidavit, Loebach proposed the $2.00 pe
hour wage increase at t@@mmittee meeting odanuary 13, 2010, as discussédthe
Department Road and Bridge Commitsgmroved the $2.00 increase fbe maintenance
employees, who were all male, and approved only a $.50 per hour wage incrédamfid,
who is femaleUltimately, the Board voted against each of the aforementioned wage a@greas
Defendants deny these allegatidng admit that Plaintiffvasfirst given a $.56 raisehich was
raised to $.90 after discussing the matter.

In January of the followingear,Loebach allocated and budgeted a $1.00 per hour wage
increase forll Department employeeS|timately, the Board approved$a70 increaséor
Plaintiff but approvedncreasegor the male employees that ranged from $2.05 to $3.50 per

hour. While Defendants deny that gender was a faectanaking this decision, the Minutes of



the Wayne County Road and Bridge Committee Meeting dated January 12, 2011 state at li
item 10, “Even though a $1.00 per hour wage increase was allocated and approved in the budget,
the committee proposed to reduce the wage rate increase to $.70 per hour .... The $.70 was based
on what other women had received.” (Doc. 29-2 and 29-5, Sloan Dep. Il). BXatiff
complainedn writing on January 12, 20%& the Department Road and Bridge Committee
concerning its actions on her wages.

On November 3, 201 PBlaintiff's attorney wrote a letter to the Board Finance Committee
concerning th€ounty Board’'saction onherwages stating Plaintiff had been given no
explanatiorfor Board decisions regarding pay increases other than those “based on invalid and
improper comparisons” and stating that, because the pool of employees with wmuaff'Blai
wages were being generalized was comprised nearly if not entirely oeferfggénder
discrimination in employment is implicatéd(Doc. 292, Ex. 7).

OnNovember 10, 2011, the Board reprimanded Plaintiff by way of a motion during the
public portion of its meeting angbted to issue a warning letter to Plaintéfardingtermination
of her employment. Although this was a closed executive session, the actionsRigmiiff
were publicly reported in the medi&lo written warning letter or reprimand was submitted to
the Court as evidence. A letter to Plaintiff from Bward dated January 24, 2012 addresses
issues of overtime pay and approval procedures and states “failure to obtain tpeeprior
approval of the Wayne County Board prior to working overtime... will result in disciglina
action against you up to and incing discharge.” (Doc. 22, Ex. 8).

A few months later, Loebach retired and was replaced by DefeGdegtHeiden.

Plaintiff's job responsibilities did not change. Heiden stated in deposition tsahked

negativity from Plaintiff and that she was stant to the changes he sought to implement. In



particular, Heidemlesired to lsangecertainprocedures in regards to modernizing compiiies

so that forms would be filled electronically rather than on paper. Heiden acknowlbdged t
Plaintiff was acastomedo handling all computer fileand had adopted thegatice of backing

up files on an external hard drive which she took home with her in the evenings. This procedure
was known and approved by Plaintiff's former supervigéeidenclaims Plaintiff was hesitant

to give him access to the files and also stated in deposition that Plaintiff “bdtben with her
concerns that she would be fired. (Heiden Dep. 72-76).

Heiden, needing access to the files from his own office computer, arranged to have a
network set up in the office so he would not need to relylamtiff for all computer file access.
The parties do not agree on the facts arising from the network installation thatedaan
September 4, 2012. According to Heidenahgcipatedssues wittPlaintiff, decided to have
the network installed without givinglaintiff prior notice, anadvarned the installer that Plaintiff
“was going to give him a ton of grief.” (Heiden Dep. 1810). He also arranged to have a
witness present because he “wanted backup for when someone starts telesg stideiden
Dep. 188). Heiden stated Plaintiff “started going goofy” and “acting weird” whenrtétwork
installer needed access to her computer, looking over his shoulder and statihg thdn's
want him messing up her files. (Heiden Dep. 204). Heiden claims Plaintiff held g alfize
that contained County files in a “taunting” manner but refused to give it todtatlen because it
contained correspondence with her attorney. (Heiden Dep. 209-Bitimately, Heiden called
law enforcemento force Plaintiff's compliance.

Plaintiff testified by deposition thatndSeptember 4, 2012he felt Heiden was treating
herlike a criminal in that she was not informed of the network installation after being

responsible for the computer for thirteen years. (Simpson Dep. 121). She was not aldte to wor



most of the day because the installer was at her desk. (Simpson DepAftéBasking whether

the installer would put everything back on her computer the way she had it and beingtiad by
installer that he had erased her external hard dpieentiff mentioned she also had work files on
her persondilash driveas a seaad back up. (Simpson Dep. 122-123). Heiden demattded

she give it to himand Plaintiffstated that some of the files were personal and contained
privileged communication with her attorney regarding her pay rate complé8itapson Dep.

124 & 133). Plaintiff admits that she did not give Heiden the flash drive until after he had called
the police. (Simpson Dep. 137).

It is undisputed that, on September 14, 2012, the Department plicetilff on
administrative leave pending a hearing before th@r@aoncerning her termination. Heiden, a
co-worker, a Board member, and two Wayne County Sheriff's deputies waitelhionff in the
work parking lot to tell her she had been placed on administrative leave. ThereaftetploarOc
11, 2012, the Board agdted a resolution terminating Plaintiffurportedly for insubordination
and disrupting the workplace during the September 4, 2012, incident with Heiden.

Defendants seek summary judgmenPtdintiff's discrimination and retaliation claims
on the basishey are timebarred or, in the alternativihatshe has failed to meet her burden of
proof in making the claims. Additionally, Defendants cl&faintiff fails on both the Illinois
common law retaliatory discharge claim and her claim for intentional inflictiomotieral
distress. Defendants also cite the Tort Immunity Act as protecting them frolmyliab

Summary Judgment

Summary judgment is appropriate where “the movant shows that there is noegenui
dispute as to any material fact and thovant is entitled to judgment as a mattdawnt” Fed.

R. Civ. P. 56(a)see Celotex Corp. v. Catrett77 U.S. 317, 322 (1988path v. Hayes Wheels



Int’l-Ind., Inc, 211 F.3d 392, 396 (7th Cir. 2000). Where the moving party fails to meet its stric
burden of proof, a court cannot enter summary judgment for the moving party even if the
opposing party fails to present relevant evidence in response to the roatoger v. Lang969
F.2d 368, 371 (7th Cir. 1992).

In responding to a summary judgment motion, the nonmoving party may not simply rest
upon the allegations contained in the pleadings but must present specific facts thatreow
genuine issue of material fact exists. Fed. R. Civ. P. 56(€&Mtex 477 U.S. at 322-26;
Johnson v. City of Fort Wayn@1 F.3d 922, 931 (7th Cir. 1996). A genuine issue of material
fact is not demonstrated by the mere existence of “some alleged factuat dispueen the
parties,”Anderson v. Liberty Lobby, Inet77 U.S. 242, 247 (198&)r by “some metaphysical
doubt as to the material factdfatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574,
586 (1986).Rather, a genuine issue of material fact exists only if “anf@mded jury could
return a verdict for the [nonmovirgarty] on the evidence presenteAriderson477 U.S. at
252.

If the moving party is defending the claim at trial, he need not provide evidence
affirmatively negating the plaintiff's claim. It is enough that he point to the absémvidence
to support an essential element of the plaintiff's claim for which she séineeburden of proof
at trial. Celotex 477 U.S. at 322-23, 325Where the defendant has pointed to a lack of
evidence for one of the essential elements of atgfarclaim, if the plaintiff fails to provide
evidence sufficient to establish that element, there is no genuine issue adinfeaterCelotex
477 U.S. at 322-23However, dcourt may not assess the credibility of witnesses, choose
between competing inferences or balance the relative weight of conflictirenegidt must

view all the evidence in the record in the light most favorable to the non-movingapdrty



resolve allfactual disputes in favor of the non-moving pari€id v. Neighborhood Assistance
Corp. of America749 F.3d 581, 586 (7th Cir.2014uptingAbdullahi v. City of Madisor423
F.3d 763, 769 (7th Cir.2005)).

Here, Defendants providsultiple arguments @to why summary judgment should be
granted in their favor on all countsPRintiff's Complaint. First, DefendanesserPlaintiff's
claims of gender discrimination and retaliation under Title VIl are-tiareed. Second,
Defendants argue she cannatisfy her burden of proof on her gender discrimination or
retaliation claimsinder either the direct or indirect method. Thbdfendants assePaintiff
fails to establish her commdaw retaliatory discharge amatentional inflicion of emotional
distress clairs.

Timeliness of Plaintiff's Claims

DefendantzontendPlaintiff’'s discrimination and retaliation claims against the
Department that ateased on incidentsccurringbefore February 18, 2012 (more than 300 days
before Plaintiff filed he EEOC chargeinust be dismisseals untimely The Court disagrees.
Regardinghe statute of limitations for claims of discrimination and eg@agl violationscourts
have embraced the 2009 law enacted by Congress commonly known as the Lilly Légette
Pay Act This law “amends Title VIl of the Civil Rights Act of 1964 by providing that the
statute of limitations for filing an EEOC charge alleging pay discriminatieetsevith each
paycheclkaffectedby a discriminatory decisioh.Groesch v. City of Springfield, IJI635 F.3d
1020, 1024 (7th Cir. 2011).

Here,the statute of limitations on Plaintiff’s Title VII claims did not begin to run until the
date she received hinal paycheck.Therefore Plaintiff's Title VII discrimination and

retaliation claims are not tirlearred



Title VII' Discrimination Claim

Defendants next argiaintiff fails to satisfy her burden of proof under both the direct
and indirect methods of proof available to Title VII discrimination plaintifaintiff responds
with citations to evidencef gendetbased pay decisiorsat she claims satisfy the direct nadh
of proof.

“A plaintiff can avert summary judgment for the defendant in an employment
discrimination case by presenting enough evidence, whether direct or stiaoiial, of
discriminatory motivation to create a genuine issue for’triaduev. KimberlyClark Corp,

219 F.3d 612, 616 (7th Cir. 2000'Direct evidence essentially requires an admission by the
decisionmaker that his actions were based on the prohibited anitaus.”

Before the County Board voted on pay increases in January Rl@dritjff's supervisor
hadapproved and budgeted a $1.00 per hour pay incfeaal department employees,
includingPlaintiff. Ultimately, the Board approved raises tbhe male employeaanging from
$2.05 to $3.50 per houiThese male employees were maintenance wovkieoshad unionized.
Plaintiff, asthe Department’s office manageoes not allege she was similarly situated
However, ter discrimination claim does not rely solely orstfact Rather Plaintiff’'s complaint
to the Board regarding unfair treatment centered otdmmitteeand Board’s decision to
reduce her $1.00 raise to $0.70 in ordeloring her wages in line with the female employees of
the courthouseThe minutes of the Committee meeting datiaguhry 12, 2011 statéEven
though a $1.00 per hour wage rate increase was allocated and approved in the budget, the
committee proposed to reduce the wage increase to $.70 per hd@lafotiff].... The $.70 was

based on what other women had received.”



Deposition testimonpy Gary Sloartonfirms this comparison arstiggests thenajority
of the women in the courthouse wivere clerical workerbad other staffo assist them in their
workloadwhile Plaintiff performed a variety of office management functions in a standalone
office with no other staff to share her workload@ender, specifically, was cited by the
defendants athejustification for reducing Plaintif§ payincreasenot similar job descriptian
Defendants have therefore admittednaking aderse pay decisions based on aex it is not
necessary to examimdaintiff's evidence under the indirect method of proBécause a fair
minded jury could return a verdict fBtaintiff on this evidencehe Court will not grant
summary judgment on the Title VII discrimination claagainst thédepartment

Title VIl Retaliation Claim

Defendants assert that the only dgarotected activityinder Title VIlwasPlaintiff's
filing of the EEOC charge, which came afdaintiff's termination. NMnetheless, Defendants
address the application of the direct and indirect methods of proofRisimgff's November 3,
2011 letter to the Coungs,arguendg a protected activity In that regard, Defendardsgue
Plaintiff fails to satisfy her burden of proof under both the direct and inahretttods of proof

Title VIl forbids an employer from discriminating against an employee who has
“opposed any practice” made unlawful by Title VII or who “has made a chargéetkst
assisted, or participated in any manner in an investigation, proceeding, ogheatan [Title
VII].” 42 U.S.C. § 2000e3(a). Thepurpose of thantiretaliation provisions to prevent
employes frominterfering with ‘unfettered access Title VII's remedial mechanisms ... by
prohibiting employer actions that are likely ‘to deter victims of discriminatiam ftomplaining
to the EEOC,’ the courts, and their employe®sephens v. ErickspB69 F.3d 779, 786 (7th Cir.

2009) (quotingBurlington N. & Santa Fe Ry. Co. v. Whi&8 U.S. 53, 68 (2008)



Plaintiff can defeaDefendantsmotion for summary judgmenn her retaliation clairf
she “presents either direct or circumstantial evidencksofimination (the ‘direct methopor
indirect evidence that satisfies the thpeet, burden shifting test outlined in the Supreme Court's
decision inMcDonnell Douglas Corp. v. Greedll U.S. 792 (1973) (“the indirect method”).”
Phelan v. Cook Cnty463 F.3d 773, 779 (7th Cir. 2006).

Under the direct metho@Jaintiff must present direct evidence of (1) a statutorily
protected activity; (2) a materially adverse action taken by the empane(3) a causal
connection between the twiilligan v. Bd. of Trs. of S. IlUniv., 686 F.3d 378, 388 (7th Cir.
2012). Activities ranging from an informal comment to the filing of an EEOC claim can qualify
as a “protected activity” for Title VII retaliation purposd3avis v. Time WarneCable d¢
Southeastern WisL.P, 651 F.3d 664, 674 (7th Cir. 2011).this case,d establish causation,
Plaintiff must show that her complailetter to the Countyas “a substantial or motivating
factor” in the decision to terminate her employmddt.(quotingLeitgen v. Franciscan Skemp
Healthcare, InG.630 F.3d 668, 675 (7th Cir. 20)1

Direct evidence is rare and “would entail something akin to an admission by the
employer.” Id. “In the absence of an admissioragétaliatory motive by thdefendant, a
plaintiff can succeed. by presenting sufficient circumstantial evidence such that a jury could
infer retaliation” Phelan v. Cook Cnty463 F.3d 773, 78&th Cir.200§. Summary judgment
is inappropriateif the plaintiff can assemble frowarious scraps of circumstantial evidence
enough to allow the trier of fact to conclude that it is more likely than not thaindisation lay
behind the adverse action..Morgan v. SVT, LLC724 F.3d 990, 995-9@th Cir.2013).
Suspicious timingloneis generally insufficiento sdisfy the element of causatioMilligan,

686 F.3d 378 at 389-90ut“close temporal proximity provides evidence of causation,

10



Haywood 323 F.3d at 532, and may permit a plaintiff to survive summary judgment provided
thatthere is also other evidence that supports the inference of a causalLkamgV. Illinois
Dept of Children and Family Sern361 F.3d 416, 419 (7th Cir. 2004).

Plaintiff's act of sending a letter complaining of gender discrimination from her attorney
on November 3, 2011 constitutes a statutorily protected activity under Titld\intiff's
termination on October 11, 2012 is undisputed as a materially adverse actionytaken
employer. The causal connextibetween the two, however, requires a close examination of the
evidence No directevidence exists, as no member of the Department has admitted to
terminating Plaintifs employment because of her gender discrimination complaint.

Regardingcircumstantialevidence, Defendaritsiotion cites only suspicious timing in
their effort to show a lack of circumstantial evidence. However, Defendants’ behawvemdt
Plaintiff changed almost immediately after the November 3, 2011 letter from Plaiatttirney
to the Countywith actionsthatincluded promptly holding two closed meetings in which
Plaintiff's employment was discussed, inexplicably reducing then restoring@eagrusing
Plaintiff of improperly receiving unauthorized overtime and removing her privilegdingfthe
gas tank of her personal vehicle once per month. The actions and the tithiegeoévents are
at least, curious

Accordingly, Plaintiff has presented enough circumstantial evidéoica jury to infer
retaliation and therefor®® survivesummary judgment on her claim of retaliation under Title
VII.

Common Law Retaliatory Discharge Claim

In general, employers in Illinois enjoy “al” employment under which they can

discharge an employee for argasornor no reason at allStebbings v. Univ. of Chi726 N.E.2d

11



1136, 1140 (lll. App. Ct. 2000)lllinois recognizsethe limited tort of retaliatory discharge as an
exception to the general rule ohatll employment.” Id. However the lllinois Human Rights
Commission has exclusive jurisdiction over claims of retaliation stemming from civil rights
violations, and the lllinois Human Rights Act gives courts no jurisdiction over sut¢érsat
Mendez v. Perla Dentab46 F.3d 420, 422 (7th Cir. 2011). The only exception to this
jurisdictional bar is where the retaliatory discharge claim is not “inextricablgnbed” with
the alleged civil rightsiolation. Id. This Court does not haygrisdiction toconsider this claim.
An lllinois court would be barred by statute from considering a retaliatechalge clainthat is
squarelybased on a complaint of gender discrimination, and by extension, thisnGourot
consider the claimThe Court therefordismisses this claim for lack of jurisdiction.

Intentional Infliction of Emotional Distress Claim

The lllinois Supreme Court has established three elenmatessary for claims of
intentional infliction of emotional distre¢sIIED”): “(1) the conduct involved must be truly
extreme and outrageous; (2) the actor must either intend that his conduct indlret simotional
distress, or know that there is at least a high probability that his conductwsd savere
emotional distresand (3) the conduct must in fact cause severe emotional distkmsaker v.
Smith 256 F.3d 477, 490 (7th Cir. 2001) (citiMgGrath v. Fahey533 N.E.2d 806, 809
(1988)). lllinois courts arehesitant to find that a plaintiff has a claim for IIED in employment
situations, since “everyday job stresses should not give rise to a cause ofadli&bi.”
Vickers v. Abbott Labs719 N.E.2d 1101, 1115 (1999) (quotidgler v. Equitable Life
Assurance Soc)\yv637 N.E. 2d 887 (193p

Whether conduct is extreme and outrageous is judged on an objective standard, based on

all the facts and circumstances of the particular c&aham v. Commonwealth Edison Co.

12



742 N.E.2d 858, 866 (2000). The Supreme Court of lllinoisktblished that liability only
attaches in circumstances where the defendant's condsotasitrageous in character, and so
extreme in degree, as to go beyond all possible bounds of decéhdylit Finance Corpv.
Davis 360 N.E.2d 765, 767 (19yY@uoting Restatement (Second) of Torts § 46, Comishent
(1965)). The distress inflicted must be so severe that no reasonable person couldted &xpe
endure it. Graham 742 N.E.20at 866.

Determining whether conduct is extreme and outragesmsres aconsideration of
factorsincluding “the degree of power or authority which a defendant has over a plaintif
(abuse of power)vhether the defendant believes he is “pursuing a legitimate objecive,”
whether theplaintiff is particularly susceptible tamotional distres§€'behavior that otherwise
might be considered merely rude, abrasive or inconsiderate may be deemed osiifageo
defendant knows that the plaintiff is particularly susceptible to emotional tyritédnaker
256 F.3dat491-92.

lllinois courts have found extreme and outrageous conduct in the employment context
where the employer severely abuses its potugircourts generally wilhot classify such conduct
as “extreme and outrageous” unless the conduct goes “well beyond the parahtb&etgpical
workplace dispute.’ld. at 491. Additionally, “greater latitude is given to a defendant pursuing
a reasonable objective even if that pursuit results in some amount of distrepiafotifh” 1d.

A legitimate objective, however, does not allow a defendant to pursue that\abjgcti
outrageous mean&raham 742 N.E.2cat 867.

Determining whether Heiden’s conduct rises to the level of “extreme arabeatrs’for

summary judgment purposes requires the Court to whegefactorswhile viewing relevant

factsin the light most favorable to Plaintiff Heiden wa®laintiff’'s superisor and had authority

13



over her. Heiden made clear to the board that he did notRiaintiff back on County property
after their decision had been made and developed a plan under which he knew (and perhaps
intended) she would be humiliated and emotionally distressed. Ultimately, howewden was
carrying out what he believed to bdegitimate purposandfor which he had an order of the
Board.
WhetherPlaintiff was particularly susceptible to emotional distress, and if she was,

whether Heiden was aware of her sensitivities, is not supported by sufficiemaev/fdam
either party. With all factors considered, Heiden’s conduct simply does not risdawehef
“extreme and outrageous” as the law requirAscordingly, Defendant’s Motion for Summary
Judgmenas toPlaintiff's intentional infliction of emotional distrestaim is granted. Further, as
the Qurt has resolved both state law claims, it is not necessary to address Déf@ndant
immunity claim.

Conclusion

e Defendants’ Motion for Summary Judgmenttba Timeliness of Plaintiff's Claims is
DENIED.

e Defendants’ Motion for Summary Judgment on Plaintiff's Discrimination Claim is
DENIED.

e Defendants’ Motion for Summary Judgment on Plaintiff's Retaliation ClaiDENIED .
e Defendants’ Motion for Summary Judgment on Plaintif's Common Law Retafia
Discharge Claim iSSRANTED.

e Defendants’ Motion for Summary Judgment on Plaintiff's IED Clai@RANTED.

IT 1S SO ORDERED.

DATED: November 25, 2014 s/ Staci M. Yandle
STACI M. YANDLE
DISTRICT JUDGE
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