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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

BENYEHUDAH WHITFIELD, )
Plaintiff, %

V. g Case No. 13- CV-653- SMY- RJD
MICHAEL ATCHINGSON, et al., g
Defendants. g

MEMORANDUM AND ORDER

YANDLE, District Judge:
Before the Courtire Defendant€ric Althoff, Michael Atchingson, Angelia Blackman

Donovan, Jeanette Cowan, Craig Findley, Donald Gaetz, Taraszdhliton Maxwell, Jorge
Montes, David Rednourand Betsy Spillels Motion for Summary Judgmerdnd Plaintiff's
Motion to Voluntarily Dismiss Defendant Michael Atdgson (Docs. 178, 19) Plaintiff
Benyehudah Whitfield,formally an nmate in the custody ofthe lllinois Department of
Correctionsfiled this actionaganst Defendantsllegng violations othis constitutional rights
relation tothe execution of his criminal sentence and mandatory supervised releade”(‘*MS
(Doc. 1.) On September 28, 2015, the Couismissed Plaintiff's claims insofar as they
pertained to the imposition of MSBy the lllinois state court (Doc. 98) On May 19, 2017,
Plaintiff amended his complaint and now proceeds on the following claims:

Count 1. Defendars violated Plaintiff's rightsunder the Due Process Clause of the

Fourteenth Amendment in connection with MSR proceedings, disciplinary proceedings

and the execution of his criminal sentence;

Count 2: Defendars violated Plaintiff'srights under theEighth Amendmentby acting

with deliberate indifference towards Plaintiff as he contintede incarcerated and
placed in segregation after his release date.
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Count 3: Defendantwiolated Plaintiff's rights under the First Amendméytretaliating
against Plaintiff for refusing to agree to the conditions of his MSR by revokaniISR
and by pacing Plaintiff in segregation

(Doc. 184).

Defendants move for summary judgmentagainst Plaintiffon all counts For the
following reasonsthe CourtDENIES Defendants’motionwith respect to Defendants Althoff,
Maxwell and BlackmaiDonovan andGRANTS the motionin all other respects

BACKGROUND

Plaintiff Benyehudah Whitfieldwas incarcerated at Menard Correctional Center
(“Menard”) From September 10, 2008 to December 15, 20Qilen he was transferred to
Western lllinois Correctional Center (“Wkern”). (Doc. 1927 at 1) He was discharged from
custody on July 7, 201X(Id. at 3)

Defendand Donald Gaetz and David Rednoesichserved as wardeof Menardduring
the period relevant to Whitfield’s claimsDefendant Jeannette Cowaerved as a grievance
officer at Menard. Defendant Betsy Spiller served as a clinical services sapeatvidenard.
Defendant Tara Goines served as a correctional counselor at Western. DefEridahithoff,
Angelia BlackmarDonovan, Craig Findley, Milton Maxwell and Jorge Montes served as
members of the PrisenReview Board.

Whitfield was arrestedon December 7, 1994which commenced his term of
incarceration. (Doc. 192 at 8) On September 30, 1996, the Circuit Court of Cook Cqunty
following a jury trial on several counts including one count of home invasientenced
Whitfield to forty years of imprisonment(ld. at 2.) On October 2, 1996, the Circuit Court
considered two counts of aggravated battery and sent®vibifield to two threeyear terms of
imprisonment to run concurrently with each other but consecutively with the home invasion

sentence(ld. at 9) The home invasion sentens@s reducedb twentyfive yearsJuly 28, 1999
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(Id. at 10.) On September 25, 20@8e Circuit Court amended/hitfield’s sentencing order to
include three years of mandatory supervised relefideat 13.) Whitfield’s sentence was also
subject to a system of good time credit, in which iresadre credited foone dayof their
sentencdor each day of good behaviofld. at 3.) During his period of incarceratiokyhitfield
lost thirteen months of good time creditd. (@t 4.)

Based on this informatigrthe Department of Corrections calculaWtitfield’s sentence

as follows:
Date of Incar ceration 12/7/94
Sentence of Imprisonment + 28 years
Good Time Credit - 12 years, 11 months
Date of Mandatory Supervised Release 1/7/10

Sentence of Mandatory Supervised Release + 3 years

Good Time Credit - 1 year, six months

Date of Discharge 7/7/11

(Doc. 192-7 at 30-34.)

On February 26, 2009\Vhitfield submitted an emergency grievance, stating that he
should have been discharged on MSR as of April 7, 2006 and demanding an imnetehate
(Doc. 19210 at 2930.) On March 4, 2009, an assistant warden found that the grievance did not
present an emergency, instruciéthitfield to submit the grievance through the normal process
and signed the finding on behalf of Defendant Gadtz.af 1611, 29-30.)

On March 19, 2009Whitfield submitted a grievance stating that he should have been
released on MSR as of January 7, 2007 and demanding an immediate release and monetary

damages.(Id. at 3132.) A correctional counselor respondexlthe grievance that se day,



stating that inmates are required to submit grievances within sixty days of itteninand that
Whitfield did not submit his grievance in a timely mann@d.) On March 26, 2009, Defendant
Cowan deniedVhitfield’s grievance, stating th&iis MSR sentence was consistent with Illinois

law. (Id. at 33.) On March 30, 2009, an assistant warden concurred with Cowan’s response and
signed on behalf of Defendant Gaetid. at 12, 33.)

The Prisoner Review Board entered an order appradnigfield for MSRon September
16, 2009(Doc. 193 at 29.)The order also saWhitfield’'s MSR conditions, which included an
obligation to obey the general rules governing relesas@d electronic monitoring(ld.) On
January 7, 2010/Vhitfield met with a correctional stafhemberegarding his MSR and refused
to sign the electronic surveillance agreement, stating that he was not legailed to do so.
(Doc. 1921 at 33; Doc. 192 at 1.) Later that day, a correctional counselor adwghbifield
that therefusal to sign the agreement could result in the revocation of MSR. (Dog. dt9P7.)
Because of his refusal to sigihitfield was issued a disciplinary report for disobeying a direct
order. (Doc. 1927 at 19) The Department of Geections alsassued a warrant foihitfield’s
arrest as an MSR violatorld(at 18.) On January 11, 2010, an MSR supervisor issued a report
finding thatWhitfield violated his MSR conditions by failing to sign the electronic surveillance
agreement(Doc. 193 at 2&8.)

Also on January 122010,Whitfield submitted a grievance stating that the Department of
Corrections had no authority t@tain him past his release date and that there was no legal
authority for subjecting him to electronic sunlailce. (Doc. 19741 at 45.) Whitfield
characterized his complaints as an emergency but did not check the box onvélrecgrierm to
indicate that he was filing an emergency grievandd.) (He demanded the legal authorization

for electronic surveillance or an immediate releaséd.) ( Defendant Spiller responded to



Whitfield’s grievance, finding thahe violated his MSR conditions by failing to sign the
electronic surveillance agreement, despite receiving four opportunities ¢o dd.

The Adjustment Committee held a hearing on the disciplinary repodanuary 12,
2010 (Doc. 1924 at 2.) Whitfield did not appear at the hearing because a correctional officer
prevented him from leavingis cell due to the braids iNVhitfield’s hair and did not allow
Whitfield sufficient time to remove the braidéDoc. 1921 at 56.) The Adjustment Committee
found Whitfield guilty as charged and recommend&drade status, segregation and commissary
restriction for three months. (Doc. 182at 2.) An assistant warden approved the
recommendation of the Adjustment Commitéawl signed on behalf of Defendant Gagf2oc.
192-10 at 13-14.)

Shortly thereafteryhitfield signed the electronic surveillance agreemeioc. 1921
at 5.) While in ®gregationhe was placed in a cell with steel door. (Id. at 1718.) He was
assigned cellmates with mental health issues, which he found threatdhdr)g.He was also
subjected to unpleasant odors, constant noise, and other inmates ghieveis at him through
their cell doors. I¢l.)

On January 20, 2010/hitfield waived his right to a preliminary hearing before the
Prisoner Review Board. (Doc. 193 at 28.) On February 24, 2@Hitended a MSR hearing
before Defendant Findley. Findley found thdhitfield violated his MSR conditions. (Doc. 193
at 34.) However, becauséWhitfield had since signed the electronic surveillance agreement,
Findley continuedhis MSR, subject to an approved plan and the MSR conditions previously set

by the Prisoner Review Board.(Id.) Defendant Maxwell concurred with Findley’s decision.

(1d.)

! Based on the testimony of Defendant Althoff, “continuing MSR” metag the Prisoner Review Board’s
authorization for MSR remains valid and that the MSR is not revof{adc. 1979 at 14.)
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On May 19 2010, Whitfield attended a MSR hearing before Defendant Althoff
Althoff found thatwhitfield violated his MSR coditionsby failing to sign the MSR agreement.
(Id. at 33) However Althoff alsocontinuedwWhitfield’'s MSR subject to an approved plan and
the MSR conditions previously set by the Prisoner Review Boédl) Defendant Maxwell
concurred with Defendant Althoff's decisiond.|

On September 14, 201@hitfield received the following notice from the Prisoner
Review Board:

You are hereby notified of your parole/MSR violation hearing on alleged charges,

for which you have previously been served notice, of violating conditions of

parole/MSR.

The hearing is scheduled for: 9/15/10 at 9:00 a.m. [at] Menard Correctional
Center].]

You are responsible for presentation of documents, witnesses, and other evidence
in your defense at this hearing. Please be prepared for your hearing at the time
indicated above. If you are to be represented by an attorney or wislveo ha
witnesses present, they must make an appointment with our office (217) 782
[xxxx] one week prior to the@bovescheduled hearing date, or they will not be
allowed to be present at your hearing.
(Doc. 193 at 31.)
Whitfield attended theSeptember 15, 2010 MSR revocatidrearing before Defendant
BlackmanDonovan (ld. at 32.) As a matter of course, Defendant Blackaizonovan reviewed
files on releasees prior to MSR hearings, which included prior orders from thad?rikeview
Board. (Doc. 1914 at 7.) Following such hearings, Defendant Blackibanovan would
meet with the ther members of the panel and discuss the hearings and the ordieas13.)
BlackmanDonovan found thawhitfield violated his MSR conditiondy failing to sign the

MSR agreemenand made the decision to revoke Whitfield's MS@d.) Defendang Althoff

andMaxwell concurred with BlackmaBbonovan’s decision. Id.)



On October 20, 2010Vhitfield submitted a grievance in which he generally complained
about his MSR term, including the MSR hearing on Septeniier2010, and requested
immediate release and the restoration of good conduct.cr@iitc. 19711 at 11.) Defendant
Cowanrecommended the denial of the grievance dase her review oWhitfield’s previous
grievancegegardinghis MSR term and her undensthng that the MSR term was statutorily
required (Id.) An assistant warden denied the grievance and signed Defendant Rednour’s name.
(Doc. 192-12 at 15.)

The Department of Corrections calculates sentences but cannot modify anmardére
Prisoner Rview Board or any Court(Doc. 1927 at 1, 3.) The Prisoner Review Board does not
calaulate sentences. (Doc. 197at 14.) The Prisoner Review Board requires releasees to agree
to the terms and conditions of their MSR, and the failure to do so maly ireghe finding of a
violation. (Doc. 197-14 at 12; Doc. 197-18 at 18-19.)

DISCUSSION

Pursuant to Federal Rule of Civil Procedure 56(ag¢ Court “shall grant summary
judgment if the movant shows that there is no genuine dispute as to any matéergaidfdhe
movant is entitled to judgment as a matter of law//hen deciding a motion for summary
judgment, the Court shallexamine the read and all reasonable inferences in the light most
favorable to the nemoving party: Spurling v. C & M Fine Pack, Inc739 F.3d 1055, 1060
(7th Cir. 2014) Summary judgmennust bedenied f a material issue of fact exists that would
allow a reasondé jury to find in favor of the non-moving partyld.

Count 1 —Procedural Due Process

In Count 1,Whitfield assertghat Defendants violated his right to procedura grocess

by: failing to dischargenim from the custody of the Department of Corrections in accordance



with his sentence; failing to releadam on MSR; and dbjecting him to disciplinary
segregatiof In order to prove procedural due process clamglaintiff must show: (1) a
deprivation ofa protected liberty or property interest; and (2) the absence of constillytiona
adequate procedural safeguards in connection with the depriv®ia's Sports Bar & Girill,
Inc. v. City of Country Club Hills589 F.3d 865, 870 (7th Cir. 2009).

Whitfield first takes issue with the Department of Corrections’ determinatitimsdSR
and dischargalates. However, the Department’detailed calculationsre contained in the
recordandWhitfield has offered no evidence that the MSR datdischargedate was calculated
incorrectly. As such, the record contains no evidence from which a jury could reasonably
conclude that Whitfield was denied due process with respect to his releasaustmatycor his
MSR date.

Whitfield also assertshat he was dejved of a protected liberty interestithout due
processvhen he was placed in segregatfonthree months “Whether a prisoner has a liberty
interest implicated by special confinement relies on hdrethe confinement imposed an
atypical andsignificant hardship on the inmate in relation to the ordinary incidents of prison
life.” Hardaway v. Meyerhqgff734 F.3d 740, 743 (7th Cir. 2013). “Although relatively short
terms of segregation rarely give rise to a prisanéberty interest, at leaisn the absence of
exceptionally harsh conditions, such an interest may arise from a long termfiolectnt
combined with atypical and significant hardshipsd. The Seventh Circuit has previously held
that a threamonth term of segregation alone does moplicate a protected liberty interest.

Lekas v. Briley405 F.3d 602, 613 (7th Cir. 200®)rowder v. True74 F.3d 812, 815 (7th Cir.

2 The Court purposefully distinguishes the terms “discharge fromdyisémd “release on MSR.” An inmate
released on MSR is still within the custody of the Department of Gmmec See Cochran v. Bus381 F.3d 637,
640 (7th Cir. 2004).



1996) see also ldrdaway,734 F.3d at 744 (six months, one dayjomas v. Ramp430 F.3d
754, 761 (7th Cir. 1997) (seventy days).

Moreover, the record does maise an issue of faas to whetheWhitfield was subjected
to exceptionally harshonditionsthat wouldtriggera protected liberty interestThe segregation
conditionsdescribed bywWhitfield arecomparable to those idardaway v. Meyerhaff734 F.3d
740, 743 (7th Cir. 2013)In Hardaway the prisoner was placed in a segregationfoekh period
of 182 dayswith a closed solid metal door, a cellmate who physically assaulted him and only
weekly acess to the showers and recreational yddd.at 742043. The Seventh Circmund
that the prisoner'sonfinementin segregation under those conditions did not constitute the
deprivation of a protected liberty interest.

Here, Whitfield testified that while in segregation, hevas placed in a celfor three
months with a steel door andassigned cellmates with mental healtsuss He was also
subjected to unpleasant odors, constant noise, and other inmates throwing fecethedugh
their cell ors. Given these conditions, which are similar to those presklairdaway andthe
significantly shorter durationf Whitfield’s segregationWhitfield’s time in segregation did not
imposean atypical or significant hardship and therefore, doesomtitute the deprivation of a
protected liberty interest. Additionally, the record is devoid of any evidence p&rsonal
involvementby any defendanwith respect to/Nhitfield’s time in segregatioonr the conditions
of that confinement.SeeGentry v.Duckworth 65 F.3d 555, 561 (7th Cir. 1995) (“[AJofficial
satisfies the personal responsibilitgquirement of section 1983 if the conduct causing the
constitutonal deprivation occurs at his direction or with km®wledge and consenthat is, he

must know about the conduct and facilitate it, approve it, condone it, or turn a blind eye.”



Whitfield argues that he had a protetiéerty interest inhis MSR. “[A]ln inmate on
parole has a liberty interest retaining that status and this right hasbeen extended to pre
parolees.” Domka v. Portage Cty., Wjs523 F.3d 776, 781 (7th Cir. 2008)The Prisoner
Review Board authorizetVhitfield for MSR, which created a liberty interest, avithitfield
suffered a deprivation of that interest when he was prevented from commencigmMBis
MSR date. See e.g., Crayton v. Dunga2015 WL 2207191, at *5 (S.D. Ill. 2013Ylurdock v.
Walker, 2014 WL 916992, at *6 (N.D. lll. 2014). The relevant question then, is whether
Whitfield received constitutionally adequate process in connection with the depriva

With respect to revocation hearings, the minimum requirements of due prodads:

(a) written notice of the claimed violations of parole;

(b) disclosure to the parolee of evidence against him;

(c) opportunity to be heard in person and to present witnesses and documentary

evidence;

(d) the right to confront and creegsamine adverse witnesses (unless the hearing

officer specifically finds good cause for not allowing confrontation);

(e) a neutral amh detachedhearing body such as a traditional parole board,

members of which need not be judicial officers or lawyers; and

() a written statement by the factfinders as to the evidence relied on and reasons
for revoking parole.

Morrissey v. Brewer408 U.S. 471, 489 (1972).

The Prisoner Review Board continu¥dhitfield’s status as a releasee at the first MSR
hearings and therefore did not deprive him due process prior to the September 2010 Bearing.
the record is unclear as to wkiyhitfield was rot released on MSR prior to the September 2010
hearing An arrest warrant was issued whafhitfield refused to sign the MSR agreement and
Whitfield waived his right to a preliminary hearing, which accounts ligg continued
incarceration through the February 2010 hearing. However, the record offers no explamat

why Whitfield was not released thereafter. The record lalsks any evidence showing that any
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defendant was personally involved in the decisiongletdging Whitfield’s continued
incarceratiorprior to the September 2010 hearing.

As to the September 2010 hearing, Defendants Althofixwédl and BlackmasrDonovan
obviouslydeprivedWhitfield of a protected liberty interesthen they revokedi®t MSR The
lllinois Administrative Code delegates responsibility for providing procedun@tections for
revocation hearings to the presiding panel of the Prisoner Review Board. 20 Ilh.ACidieS§
1610.104610.160. The record does not reflect the personal involvement of any other defendant
as it relates to this hearimg the revocation decision.

The record raises a question of fact as to wheflefendants Althoff, Maxwell, and
BlackmanDonovandeniedWhitfield procedural due process in revoking his MSR. The order
from the September 2010 hearstgteshat Whitfield violated his MSR conditions by failing to
sign am MSR agreement. Howevet offers no explanationsao why this violation constituted
grounds ér MSR revocation in light of the fact that PrisorReview Board had previously
acknowledged thatvhitfield eventuallysigned an MSR agreement amaldtwice continuechis
MSR with knowledge of thénitial refusal to sign.Similarly, the recordaises the question as to
whetherWhitfield received adequatprior notice of the purpose of the hearing. Tiatice
providedmerelyrefers to ‘alleged charges, for which you have previously been served notice, of
violating conditions of parole/MSR

Additionally, Whitfield was constitutionally entitled to retain counsel at this hearing.
Goldberg v. Kelly397 U.S. 254, 2701970) see alsd0 Ill. Admin. Code 8§ 1610.140) (“As
per Goldberg vs. Kellya parolee shall have the right to retain couasdioth the preliminary
and revocation heariry. Defendants argue th&thitfield received ampl@otice of his right to

counsel becausen January 7, 200%hitfield received a Notice of Rightsrm that advised him
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of his rights in connection with thareliminary MSR hearing.However, even if thé&lotice of
Rights sufficed tanform Whitfield of his right to counselVhitfield was denieda reasonable
opportunity to exercise that right in connection with the September 2010 heAogrdingto
the recordWhitfield received noticef the September 2010 hearioge day before the hearing
At the same time, the proceduregjuiredWhitfield’s counsel to notify the correctional facility
of his or her intent to appear one weekopefthe hearingGiven the impossibility of complying
with the one-week notice requiremewithitfield was effectively deniethe right to counsel.

In sum, the recorctontains evidencérom which a reasonable jury could findat
Defendants Althoff, Maxwell and Blackmdbonovan violatedWhitfield’s right to procedural
due process connection with the MSR revocation hearing in September 2010. However, the
is insufficient evidencéo support the other aspectsWhitfield’s procedural due process claim.
Accordingly, as to Count 1, Defendants’ Motion for Summary Judgmsedenied with respect
to Whitfield’s procedural due process claim agabstendants Althoff, Maxwell and Blackman
Donovan, but is granted in all other respects.

Count 2—Deliberate Indifference

In Count 2,Whitfield alleges that Defendants violated his Eighth Amendment right to be
free from cruel and unusual punishméayt acting with deliberate indifferenceegarding his
sentencingcalculationsand dischargehis releaseon MSR and his confinementn disciplinary
segregation.”To defeat summary judgment orstitighth Amendment claim, [a plainfiffieeds
to prove that the defendants held him beyond the term of his incarceration witholdggoeal
justification, and that the prolonged detention was the result of the detshdieliberate
indifference.” Armato v. Grounds766 F.3d 713, 721 (7th Cir. 20143ignificantly, Whitfield’s

Eighth Amendmentlaims substantivelynirror his Fourteenth Amendmenltaims. Thusthe
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Court’sandysis of Count 2 is substantially similar its analysis of Count 1With respect tdhe
sentencing calculations$iis claim fails based on the lack of evidence demonstrating that the
sentence was calculated incorreatly that Whitfield was in fact discharged in an untimely
manner Whitfield’s claim arising from higlisciplinary segregatiofails based on the lack of
evidence showing the personal involvement of Defendants.

As to Whitfield’s release on MSRjis claim shall proceedb trial solely with respect to
the conduct of Defendan&lthoff, Maxwell and BlackmafDonovanin connection with the
MSR hearing n September 2010.The record indicates that thenly other defendant with
knowledge of the September 20b@aringwas Defendant Cowa On October 20, 2010,
Whitfield submitted a grievance in which he generally complained about his MSRatefm
requested immediate release and the restoration of good conduct Atdtbugh the grievance
mentions the September 2010 hearing, it does not focus on the hearing and offers no indication
that Whitfield believed thatthe Prisoner Review Board's determination was incorrect.
Defendant Cowan recommended the denial of the grievance based on her rabitfield’s
previous grievancentheimposition of theMSR term and her understanding that the MSR term
was statutorily required. Considering the focus of the October 2010 grievam€snurt finds as
a matter of law thaCowan did not act with deliberate indifference by recommending thialde
of the grievance.

Accordingly,summary judgment is denies to Whitfield’s deliberate indifference claim
in Count 2against Defendants Althoff, Maxwell and BlackmBioonovan,but is granted in all

other respects
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Count 3 —Retaliation

In Count 3 Whitfield alleges that Defendants violated Risst Amendment right to free
speech by retalimng againshim in the following respectgl1) by failing to dischargéwhitfield
from custody in accordance with his senter{@¢ by failing to release/Vhitfield on MSR and
(3) bysubjecting Whitfielcto disciplinary segregatiorVhitfield’s retaliation claim based on his
dischargefrom custodyand disciplinary segregatiols subject to summary judgmefdr the
same evidentiary deficiencies discusg@dCounts 1 and 2 the lack of a protected interest and
the lack of personal involvement by any of the named defendants.

“To prevail on a First Amendment retaliation claindyHitfield] must ultimately show
that (1) he engaged in activity protected by st Amendment; (2) he suffered a deprivation
that would likely deter First Amendment activity in the future; and (3) the First Ament
activity was at least a motivating factor in the Defendants’ decision to takeetdieatory
action.” Bridges v. @bert, 557 F.3d 541, 546 (7th Cir. 2009):Conduct that does not
independently violate the Constitution can form the basis for a retaliation di#ivat conduct is
done with an improper, retaliatory motive Hoskins v. Lenear395 F.3d 372, 375 (7t@ir.
2005).

There is no dispute as to the first elemerwhitfield’s initial refusal to sign the MSR
agreement is protected speech. With respect to the failure to rdlé#seld on MSR, the sole
deprivation forwhich any defendant was personallyoived washe MSR hearing in September
201Q As previously notedhe record cotains no explanation as to why Defendants Althoff,
Maxwell and BlackmaDonovan revoke®Vhitfield's MSR in September 2010 even though
signedthe ageement in early 2010 artbe Prisoner Review Board continuddhitfield’'s MSR

in February and May 2010. There is also evidence indicdétiagat the time they revoked

14



Whitfield’'s MSR, Althoff, Maxwell and BlackmafDonovanhad full knowledge ohis history
before the Prisoner Review Boar@he jury may certainly conclude that there is re@asonable
relationship between the MSR revocation argiti@ate penological interesand therefore, that
Whitfield’s initial refusal to sign the agreemembtivated therevocation othis MSR and was
retaliatory.

Accordingly, as to Count 3, Defendantsotion is denied with respect t@/hitfield’s
claim of First Amendment retaliatioagainst Defendants Althoff, Maxwell and Blackman
Donovan, but is granted in all other respects.

Qualified and Sovereignmmunity

Defendants argue that they are entitled to the affirmative defense ofegLimiifunityas
a matter of law. As a result of the Court’s previous rulings dismissing the caansst all
other defendants, it need only consider whether qualified immunity applies to Defenda
Althoff Maxwell and BlackmasDonovan.

Generally, government offials are protected from civil liability when performing
discretionary functions under the doctrine of qualified immunity so long as “their condct doe
not violate clearly established statutory or constitutional rights of whiadtasonable person
would have known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (19823ee also Alvarado v.
Litscher, 267 F.3d 648, 652 (7th Cir. 2001). Thus, in order to evaluate a claim of qualified
immunity, the Court engages in a tstep analysis.Jacobs v. City of Chicag@15 F.3d 758,

766 (7th Cir. 2000). First, the Court considers whetlh@aiatiff's claim states a violation of his
constitutional rights. Id. Then, the Court determines whether those rights were clearly

established at the time the violation occurréd. As set forth above, Whitfield’s due process
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and retaliation claims against Althoff, Maxwell and Blackraiomovan survive summary
judgment and therefore arguably state a violation of his constitutional rights.

For a constitutional right to be clearstablished, its contours “must be sufficiently clear
that a reasonable official would understand that what he is doing violates that Egitéte of
Escobedo v. Bende600 F.3d 770, 779 (7th Cir. 2010) (quotidgpe v. Pelzer536 U.S. 730,
739 (2002)). The unlawfness of a particular officia’action must be apparent “in light of the
preexisting law.” Id. A party may demonstrate that a right was clearly established by
presenting a closely analogotsse establishing the defendantbnduct wasinconstitutional or
by presenting evidence the defendantaduct so patently violatethe constitutional right that
reasonable officials would know without guidance from a cobee Hope536 U.S. at 739-40.

The constitutional riglstto procedural de process at revocatioredringsand against
retaliation for exercising First Amendment rights are clearly establighddwere at the time
relevant to Whitfield’s claims. See e.g.Morrissey v. Brewer408 U.S. 471, 489 (1972)
(procedural due proces®ridges v. Gilbert557 F.3d 541, 546 (7th Cir. 2009Accordingly,
Defendants Althoff, Maxwell and Blackmdbonovanare not entitled to qualified immunity.

While Defendantsacknowledge that Whitfield’'s Second Amended Complaint does not
assert any stataw tort claims, they assert that such claims are “implied.” The Court disagrees
and Whitfield hasclarified that he is not pursuing any séataw claims Thus,Defendants’
assertion of sovereign immunity is moot.

CONCLUSION

For the foregoing reasonBgfendants’ Motion for Summary Judgment (Doc. 18

DENIED as to Defendants Eric Althoff, Milton Maxwell and Angelia Blackai2onovan on

Counts 1, 2 and 3, b@RANTED as to the remaining defendant$he Clerk of Coursshall
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enter judgrent againstPlaintiff Beneyudah Whitfieldand in favor of DefendastJeanette
Cowan, Craig Findley, Donald Gaetz, Tara Goins, Jorge Montes, David Rednour and Betsy
Spiller at the close of this caseAdditionally, Whitfield’s Motion to Voluntarily Dismiss
Defendant Michael Atchigson (Doc. 178) isGRANTED. Counts 1 2, and 3against

Defendants Eriélthoff, Milton Maxwell and Angelia Blackmabonovanshallproceed to trial.

IT ISSO ORDERED.
DATED: August 28, 2017
d/ Staci M. Yandle

STACI M. YANDLE
United States District Judge
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