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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TONY COLLIER, # B-39900, )
)
Plaintiff, )
)
VS. ) Case No. 13-cv-00658-GPM
)
OFFICER, LIEUTENANT, NURSE, )
M. SAUERWEIN, WARDEN OF )
MENARD CORRECTIONAL CENTER, )
INTERNAL AFFAIR LIEUTENANT, )
and LISA WEITECAMP, )
)

Defendants. )

MEMORANDUM AND ORDER

MURPHY, District Judge:

Plaintiff Tony Collier, an inmate currentipcarcerated at Pontiac Correctional Center
("Pontiac”), brings thispro se civil rights action pursuant td2 U.S.C. § 1983. Plaintiff is
serving a 50-year sentence for murder, a 14-geatence for robbery, and a 4-year sentence for
aggravated battery of a police officer. The eveiNgg rise to this awmn occurred at Menard
Correctional Center (“Menard”). Plaintiff claims that duringhis incarceration at Menard,
Defendants violated his constianal rights by using excessiierce against him, failing to
provide adequate medical care, and denying himsacimethe courts. Plaintiff seeks monetary
damages.

This case is now before the Court for a preliminary review of the complaint pursuant to
28 U.S.C. § 1915A. Under § 1915A, the Courtrégjuired to promiy screen prisoner
complaints to filter out any claims that lacknhe 28 U.S.C. § 1915A(a). The Court is required

to dismiss any portion of the complaint that igdlly frivolous, malicious, fails to state a claim
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upon which relief may be granted, or asksrfmney damages from a defendant who by law is
immune from such relief. 28 U.S.C. § 1915A(b).

The Complaint

Specifically, Plaintiff alleges thatin unknown Menard correctional offiteand
lieutenant assaulted him in April or May 2012 (Dot, pp. 6-7, 20-23). The two officers took
Plaintiff from his cell to a “back room” (Dodl, pp. 20-21). While BIntiff was handcuffed
behind his back, the officers beat him by punghinim and kicking him approximately twenty
times. They threw him to the floor. Whétaintiff stood up, they jched him another ten
times and threw him into the shower.

Later the same day, the unknown correctionatefftook Plaintiff tathe health care unit
("HCU") (Doc. 1, pp. 6-8). Plaintiff fell and hurt himself on the waypon his arrival at the
HCU, Plaintiff told an unknown nurde¢hat he had fallen and wan pain. The nurse told
Plaintiff that she did not cafe He was only there to receivestiforced medication.” The nurse
overmedicated Plaintiff, who was taken to the tasms a result. When Plaintiff returned to
Menard, he learned that he had airstd a broken bone (Doc. 1, p. 6).

Plaintiff could not file a lawsuit because was denied access to legal supplies after
returning from the hospital (Doc. 1, p. 7). He wéaced on crisis watch e HCU. Plaintiff’s
psychologist, Defendant Sauerwewmuld not let Plaintiff have a pe paper, or legal forms.
The HCU staff also denied Paiff access to these itemsThe warden, internal affairs
lieutenant, and Lisa Weitekamp also failed to help Plaintiff secure his health care records before

filing this lawsuit (Doc. 1, pp. 7-8).

! Plaintiff alleges that the unknown correctional officer worked in 5-gallery in April and/or May 2012.
2 Plaintiff alleges that the unknown lieutenant wextkthe 7:00-3:00 shift in the North 2 cell house in
April and/or May 2012.

? Plaintiff alleges that the unknown nurse worked at Menard’s HCU in April and/or May 2012.

* Plaintiff did not identify a specific injury in the complaint.
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DISCUSSION

The Court finds it convenient to divide themplaint into threeaunts. The parties and
the Court will use these designations in all fupleadings and orders, unless otherwise directed
by a judicial officer of this Court.

Count 1: Eighth Amendment claim against Deflants for use of excessive force.

Count 2: Eighth Amendment claim against Defentiafor deliberate indifference to a
serious medical need.

Count 3: First Amendment claim against Defentfafor denial of access to the courts.

Count 1 — Excessive Force

Accepting Plaintiff's allegations as true, t@®urt finds that Plaintiff has articulated a
colorable Eighth Amendment excessive footaim (Count 1) against Defendants Unknown
Correctional Officer and Unknown éutenant. Therefore, Plaifitshall be allowed to proceed
on Count 1.

This claim fails against the remaining defendan®laintiff has noalleged that the other
defendants were involved in the use of exceskivee against him. Tde held individually

liable, a defendant must be “personally responsible for the deprivation of a constitutional
right.” Sanville v. McCaughtry266 F.3d 724, 740 (7th Cir. 2001) (quoti@bavez v. lll. State
Police 251 F.3d 612, 651 (7th Cir. 2001). Pldintioes not suggest that the remaining
defendants participated, in any way, in the 2012 assault. Therefore, Plaintiff shall not be allowed

to proceed on Count 1 against Defendants Unknbwrse, Warden, Internal Affair Lieutenant,

Sauerwein, or Weitekamp.



Count 2 — Deliberate Indifferenceto Serious Medical Needs

Accepting the allegations in the complainttage, the Court finds #t Plaintiff has also
articulated a colorable Eighth Amendment defdie indifference claim (Count 2) against
Defendant Unknown Nurse for failing to treats broken bone and for overmedication.
Accordingly, Plaintiff shall ballowed to proceed on Count 2.

However, this claim fails as to the remamidefendants. Plaintiffas not alleged any of
the remaining defendants personally parat®ol in denying him medical treatment.
Accordingly, he shall not proceed on Co@rdagainst Defendants Unknown Correctional Officer,
Unknown Lieutenant, Warden, Internal Affaieutenant, Sauerwein, or Weitekamp.

Count 3 — Denial of Access to Courts

Plaintiff has not articulated a colorable cldion denial of access to the courts (Count 3)
against Defendants. Prisoners have a fundaheight of meaningfulaccess to the courts.
Bounds v. Smitrd30 U.S. 817 (1977). Violations of thaght may be vindicated in federal
court,e.g, in a civil rights action pursuant to 42 U.S81983. In the instarcase, Plaintiff does
not make a single allegation whigvould describe an actual or potential limitation on his access
to the courts. Actual or threated detriment is an essential element of a § 1983 action for denial
of access to the courtddowland v. Kilquist 833 F.2d 639, 642-43 (7th Cir. 198Hpssman v.
Sprandlin 812 F.2d 1019, 1021-22 (7th Cir. 1987). Accordingly, Count 3 against Defendants
Unknown Correctional Officer, kknown Lieutenant, Unknown Nurse, Warden, Internal Affair
Lieutenant, Sauerwein, and Weitekamplbhe dismissed with prejudice.

Discovering the Names of the Unknown Defendants at Menard

It is impossible to pursue a aliagainst unidentified defendant§ee K.F.P. v. Dane

County 110 F.3d 516, 519 (7th CiL997) (Eighth Amendment deliberate indifference claim



requires identification of the culprits because thaim fails “[w]ithout minds to examine.”).
Thus, Plaintiff must discover the names of the Mdradefendants, in order to pursue his claims
against them. It is common in prisoner casedlfe plaintiff to name a high-ranking prison or
jail official as a defendant for the sopurpose of identifying unknown defendants through
discovery. In this case, Plaifithas named Menard’'s warden and has also attempted to raise
claims against the warden.

Although Plaintiff has failed to state a clamgainst the warden, the Court may assist
Plaintiff “by allowing the case to proceed to disery against high-level administrators with the
expectation that they Wiidentify the officials personally responsibleDonald v. Cook County
Sheriff's Dept 95 F.3d 548, 556 (7th Cir. 1996) (“Dependmgthe particular circumstances of
the case, the court may assist the plaintiff. .by allowing the case to proceed to discovery
against huigh-level administrators with the esfation that they will identify the official
personally responsible”). In ordey assist Plaintiff in identifyig the proper defendants in this
action, the Clerk shall be direct to add Menard’s currentarden, Rick Harrington, as a
defendant, for the sole purpose of identifyimknown defendants througixpedited discovery.
Once Plaintiff discovers their names, he willrbguired to amend his complaint to include those
defendants, and all defendantdl be served with the summons and amended complaint.

PENDING MOTIONS

Plaintiffs motion for leave to proceemh forma pauperis(Doc. 16) isDENIED as

MOOT because leave was granted on July 22, 2013.



DISPOSITION

The Clerk shall substituté/ARDEN RICK HARRINGTON for Defendant Menard
Unknown Warden. Defendant Harrtng shall be named in thistamn for the sole purpose of
identifying the unknown defendantsMéenard through expedited discovery.

COUNT 3 is DISMISSED with prejudice from this action for failure to state a claim
upon which relief can be granted.

DEFENDANTS INTERNAL AFFAIR LIEUTENANT, SAUERWEIN, AND
WEITEKAMP are dismissed with prejudice from this action.

The Clerk of Court shaprepare for DefendatiARRINGTON : (1) Form 5 (Notice of
a Lawsuit and Request to Waive Service of em@wons), and (2) Form 6 (Waiver of Service of
Summons). The Clerk IBIRECTED to mail these forms, a comf the complaint, and this
Memorandum and Order to Defendant’s placeenfployment as identified by Plaintiff. If
Defendant fails to sign and return the WaiwérService of Summon@orm 6) to the Clerk
within 30 days from the date the forms were st Clerk shall take appropriate steps to effect
formal service on Defendant, and the Court witjuiee Defendant to pay the full costs of formal
service, to the extent authorizedthy Federal Rules of Civil Procedure.

If the Defendant cannot be found at the adsiqgrovided by Plaintiff, the employer shall
furnish the Clerk with the Defendant’s curremrk address, or, if not known, the Defendant’s
last-known address. This infoation shall be used only for send the forms as directed above
or for formally effecting service. Any documetita of the address shdie retained only by the
Clerk. Address information shall not be maintainethe court file, nodisclosed by the Clerk.

Plaintiff shall serve upon Defendant (or updefense counsel once an appearance is

entered), a copy of every further pleading or other document submitted for consideration by the



Court. Plaintiff shall include with the original pex to be filed a certificate stating the date on
which a true and correct copy of any documens s@&ved on Defendant or counsel. Any paper
received by a district judge or matyate judge that hast been filed with ta Clerk or that fails

to include a certificate of servieall be disregarded by the Court.

Defendantis ORDERED to timely file an appropriate responsive pleading to the
complaint and shall not wee filing a reply pursuanib 42 U.S.C. § 1997¢e(g).

Pursuant to Local Rulé2.1(a)(2), this action IREFERRED to United States
Magistrate Judge Donald G. Wilkersonfor further pre-trial proceedings, including expedited
discovery aimed at identifying éhunknown defendants at Menard.

Further, this entire matter is hereB FERRED to United States Magistrate Judge
Wilkerson for disposition, as contgutated by Local Rule 72.2(§2) and 28 U.S.C. § 636(c),
should all the parties coest to such a referral.

If judgment is rendered agatrBlaintiff, and the judgmenntcludes the payment of costs
under § 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procedd forma pauperidias been grante8ee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for
leave to commence this civil action without fgpirequired to prepay fees and costs or give
security for the same, the applicant and his oradtirney were deemed have entered into a
stipulation that the recovery, if any, secured im dlgtion shall be paid the Clerk of the Court,
who shall pay therefrom all unpaid costs taxed agaiatiff and remit thévalance to plaintiff.

Local Rule 3.1(c)(1).



Plaintiff is ADVISED that he is under aoatinuing obligation to kep the Clerk of Court
and each opposing party informed of any change in his address; the Court will not independently
investigate his whereabouts. This $hm done in writing and not later th&ndays after a
transfer or other change in address occurs. feaitucomply with this order will cause a delay
in the transmission of court documents and mayltan dismissal of this action for want of
prosecution.SeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: August 20, 2013

Isl 5 Glaveok Mty

G. PATRICK MURPHY
Uhited States District Judge




