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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
JOSEPH EDDIE TILLMAN, R40962,
Plaintiff,
VS Case No. 15-CV-33-SMY -
MICHAEL ATCHISON, RICHARD

HARRINGTON, MAJOR HASEMEYER,

)
)
)
)
)
)
)
and BARBARA MUELLER, )
)
)

Defendants.

MEMORANDUM AND ORDER

YANDLE, District Judge:

On October 29, 2013, Plaintiff Joseph Tillman, an inmate currently incarcerated at
Menard Correctional Center (“Menard”), filed this lawsuit against DefetsdMichael Atchison,
Richard Harrington, Major Hasemeyeand Barbara Mueller alleging violations of his
constitutional rights pursuant to 42 U.S.C. § 1983. On December 9, Bbd@&n’s claims were
screened pursuant to 28 U.S.C. § 1915A and he was permitted to proceed on the following
counts:

Count 1: Eighth Amendment claim for unconstitutional conditions of confinement.

Count 2: Fourteenth Amendment claim for denying Plaintiff a hearing[ajn
disciplinary report that resulted in Plaintiff’'s placementegregation.

Defendants have moved for summary judgment (Doc. 53). For the following reasons,
Defendants’ motion iISRANTED in part andDENIED in part.

BACKGROUND

When presented with a motion for summary judgment the Court must view the facts in

“the light most favorabldo the party opposing the motioriJnited Sates v. Diebold, Inc., 369
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U.S. 654, 655 (1962)On summary judgment a court may not make credibility determinations,
weigh the evidence, or decide which inferences to draw from the facts; these afer jabs
factfinder” Payne v. Pauley, 337 F.3d 767, 770 (7th Cir. 2003). With this standard in ntfre,
Courtturnsto the factf this case.

The events that give rise to this litigation began in late 2012 while Tillman wasdcatis
Stateville Correctional Center (“Stateville”Dn September 3®012,Tillman placed a telephone
call to his wie wheren Tillman remarkedthe Counselor just told me that they might transfer
me soon but | am not going anywhere. | grabablygoing to seg... | am probably going to beat
someone up or something... | really don’'t want to go to a mediuni j@ac. 1-2, p. 37).The
telephone call wadeemed to be of a “threatening” nature (prisoner telephone calls are recorded)
andon October 12, 22, Tillman was placed on investigeag statusy Stateville administration
(Doc. 1-2, p. 37).

Later that monthit was decided that Tillman would be transferred from Stateville to
Menard (Doc. 5413). Tillman arrived at Menard on November 1, 20drfdwas immediately
placed in Administrative Detentiqidoc. 541, p. 7).Althoughhewas now at Menard, Stateville
staff had not forgotten about Tillman’s telephone call, an®ecemberll, 2012 Tillman was
issued a Disciplinary Report charging him with making a threatening phonancafor being
associated with a Security Threat Group (the Gangster DiscifEs). 12, p. 39). The
Disciplinary Report states that information for the Secufityeat Group charge wasovided
by confidential informants at Statevilllel.

On December 20, 2012n Adjustment Committebearing was held at Menafdr the
disciplinary chargeg¢Doc. 12, p. 40).Tillman plead not guiltyld. Tillman also stated at the

hearing that he had been on investigative statustéar long and that the “ticket was written



late.” 1d. At the conclusion of the hearinthe Adjustment Committee found Tillman guilty and
decided that he would be punished with one yédCeGrade,” one year of segregatianone
year commissary restriction and a six month contact visits restridtion’Varden Atchison
signed off on the decision and Tillman received notice of it on January 3,I18013.

Tillmanthenappealed the Adjustment Committee decision to the IDOC Administrative
Review Board (“ARB”) (Doc. 140)Eight months laterthe ARB reviewed the appeal and
decided to expunge the disciplinary charges.In a somewhat oddly worded letter dated
September @ 2013, he ARB notified Tillman that the disciplinary chargesuld beexpunged.

Id. Warden Harrington signed off on the expungement on October 1, 2013 (Doc. 1-2, p. 41).

In June 2013while Tillman was waiting for the ARB to respond to his appeéal,
received andter disciplinary chargéor Security Threat Group (gang) related activity (Doc. 54
1, p. 43). Tillman stated at his deposition that he received this second disciplingey lobeause
he was accused of sending a letter of “STG nature” to another inmate at Menarde#\st,
Tillman was disciplined with one year of segregation (Doc. 54-1, p. 44).

Inmates housed in Administrative Detention, such as Tillman, are kept separate fr
those housed in general populati@efendant Chad Hasemeyer served as the Administrative
Detention unit supervisor from December 2012 to June 2013. (Hasegteataration Doc. 54
7). Hasemeyer states in a declaratiloat

Administrative detention is a nefisciplinary status wherein an inmate is

separated from the general population in order to maintain the safety and security

of the institution. During my time as the Major for Administrative Detention unit,

from December 2012 to June 2013, the Warden of the institution would consult

the Major, the Intelligence unit, and the Internal Affairs unit to determine whethe

an inmate should be placed in Administrative Detention. The inmate was not

consulted regarding the placement, as the placement was administrative and non
disciplinary(Doc. 54-7, p. 1-2).



Hasemeyer notes that inmates may be on both Administrative Detention and Disciplinar
Segregation staty®oc. 547, p. 1).

Additionally, according toHasemeyerthe procedurg for Administrative Detention
placement changed in 201Boc. 547, p.2). The 2014 changes mandate thatAdjustment
Committee holds an initial placement heanmgich the inmate has the opportunity to attddd.

An Adjustment Committee is then heldesy 90 days to determine whether the inmate should
remain in Administrative Detentiohd. The inmate mayttend a committee meeting every 180
days.ld. (i.e., every other meeting).

In sum, Tillman was placed on investigative statiStatevillefrom October 12, 2012
through November 1, 2012. Upon arriving at Menaedwasplaced in Administrative Detention
from November 1, 2012hrough December 20, 2012. Following the December 20, 2012
Adjustment Committee hearing, Tillman was pladedddministrative Detention segregatidn
Tillman remainedn Administrative Detention segregatiantil December 5, 2014 (Doc. 54-1, p.
66). Tillman wasthen placed back into Administrative Detention segregation on May 13, 2015.
(Doc. 54-1, p. 67).

In addition to the issues regarding due process hasctlassification status, Tillman
allegesthat the housing conditions in the Administrative Detention unit violated his Eighth
Amendment rightgDoc. 1). When Tillman arrivedat Menard on November 1, 2Q1&is cell
lacked heat and hot watédoc. 54-1, p. 16). Many of the windows in the unit were either broken
or would not entirely closdd. The Menard correctional officers were aware of these problems
and provided tape and plastic sheeting to seal the winddwimates were also provided with

an additional blanket and allowed to wear gray jogging suits, which could be purclusetddr

! At his deposition Tillman stated that he was placed in segregati@recember 17, 201¢Doc. 541, p. 6§.
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prison commissaryld. Tillman filed multiple grievances regarding these issues, including an
emergency grievance submitteditarden Atchison on December 16, 2012 (Doc. 1-1, p. 21).

Correctional officers did monitor the temperature of the North 2 Cellhouse B and C
Wings (the units where Tillman was locatéBpc. 5416). The recorded temperatures typically
fluctuated betweei@0 and 80 degredsahrenheit However it is unclear whether the recorded
temperatures accurately reflect the temperatures inside the individualldelfsdditionally,
there were intermittent periods where there was heéillman’s cellhouse(Doc. 541, p. 20.

The heating problem became less of an issue as Tikmianedthe spring and summer months
in 2013.

The hot water problem manifested itselftimo ways Tillman took cold showergor at
mostlukewarm see Doc. 60, p.)Aandhedid not have access to hot water in his (@tc. 541,

p. 13).Tillman testified at his deposition that “in our cells there’s a sink with a hot watlea an
cold water button. Whenever you press the hot water button, only cold water comdsl.out.”
Correctional staff told Tillman that hot water would flow if he held Hot water button down
for an extended period of timéut Tillmanwas unsuccessful in this effoid. Tillman also
showered in cold wateand due tdiis Administrative Detention disciplinary segregation status,
he generally only receideone shower a week. (Doc. 54-1, p. 65).

Tillman testified at his deposition that these conditions caused him to develop lichenoid
dermatitis, which is a type of skin ra@boc. 541, p. 28).He began to experience the condition
in October, 2013ld. He wasprescribedintment for the rash in March, 2014 and it cleared up
not long afte(Doc. 541, p. 13. Tillman’s treating physician at Menard told him that he did not

know what caused lichenoid dermatitis (Doc. 54-1, p. 18



The Menard administration was aware of the heating and water problems priémenTil
arriving at the facility.Steve Wallace is the Chief Engineer and Maintenance Supervisor at
Menard. (Doc. 54, p. 1). Wallace states in a declaration that on October 31, 20dd&k order
was submitted regarding the hot water and heating isklidswas later determined thatpart
needed to be ordered to correct the ingassue and an outside contractor was needed to fix the
hot water problemthe contract was also contjizely bid) (Doc. 542, p. 9. The heating
project was completedn May 14, 2013 and the outside contractor completed the hot water
project in October, 2013d.

Tillman proceeds in this case against four defendddgendat Barbara Mueller served
as Tillman’s counselor in the Administrative Detention ybibc. 541, p. 85).As an IDOC
counselor at Menard, Mueller would walk the galleries and speak to the infdateH415, p.

1). As part of her duties, Mueller would respond to inmate grievances, including thoséted

by Tillman (Doc. 5415, p. 2). Mueller responded to Tillman’ grievances from November 2012
through early 2013/d. She forwarded maintenance issues to the Menard maintenance staff but
she did not have the authority to moveransfer inmatedd.

Defendant Chad Hasemeyer held the rank of Major amdrsaw the Menard
Administrative Detention unit fror@ecember 2012 to June 20(Boc. 547). It is unclear from
the record if and/or when Tillman and Hasemeyer ever communicated with oheranot

Defendant Atchisorwas the Wardemf Menard upon Tillman’s arrival at the facility
(Doc. 541, p. 96). Atchison deemed Tillman's Bcember 16, 2012yrievance to be an
“emergency grievanceg(Doc. 1-1, p. 21). Atchison transferred to another position in the IDOC in

January of 2013 (Doc. 54-1, p. 96).



Defendant Harringtomwas the Menard Warden following AtchiserdeparturéDoc. 54
1, p. 96) It is unclear from the record whether Warden Harrington received any grievaoces fr
Tillman regarding his cell conditiorts the extent of his involvement in the maintenance issues.

DISCUSSION

All four Defendants move for summary judgment on both Counts of Tillman’'s
Complaint.“Summary judgment is the ‘put up or shut up’ moment in a lawsuit, when a party
must show what evidence it has that would convince a trier of fact to accept it vefrs
events.”Johnson v. Cambridge Indus., Inc., 325 F.3d 892, 901 (7th Cir. 200@)ternal cite and
guote omitted). Rule 56(a) of the Federal Rules of Civil Procedure provides thabttheshall
grant summary judgment if the movant shows that there is no genuine dispu@ngsnaterial
fact and the movant is entitled to judgment as a matter of |aie facts and reasonable
inferencemust be drawn in a light mofvorable to the nonmoving partiyayne v. Pauley, 337
F.3d 767, 770 (7th Cir. 2003)'Summary judgment cannot be used to resolve sngaontests
between litigants.Td.

Count 1 - Conditions of Confinement

In Count 1 of his ComplaintTillman assertghat thedefendants violated his Eighth
Amendmentrights by failing to improve the conditions in the Administrative Detention (onit
transfer him somewhere els@he Supreme Court has established a two part test to determine
whether a prison official has violated prisoner’'s rights under th&ruel and unusual
punishment” clause of the Eighth Amendment. First, the conditions must be “suf§icientl
serious,” or stated in another way, tipeison official's act or omission must resulttime denial
of the minimal civilizel measure of life's necessitiegarmer v. Brennan, 511 U.S. 825, 834

(1994) (internal cite and quote omittedpecond, a prison official must have saufficiently



culpable state of miridconsisting of “deliberate indifferende inmate health or safetyld.
(internal cite and quote omitted).

Under the Eighth Amendmerprisoners are entitled to adequate shelter and protection
from extreme coldDixon v. Godinez, 114 F.3d 640, 642 (7th Cir. 1997Thereis nobright line
testfor determining whether a prisoner’s cell is so cold as to violate the Eightimdinasnt.
However, the Seventh Circuit Court provides some guidance on this issue:

Taken as a whole, the cases suggest courts should examine several factors in

assessing claims based on low cell temperature, such as the severity of the cold;

its duration; whether the prisoner has alternative means to protect himself from

the cold; the adequacy of such alternatives; as well as whether he must endure

other uncomfdable conditions as well as cold.

Id. at 644.In Dixon, the prisonerplaintiff was held to have stated an Eighth Amendment claim
when hesuffered through three winters of near freezing temperatures in hisittelbnly the
standard issue prison clothing and beddifsge also Henderson v. DeRobertis, 940 F.2d 1055,
1058 (7th Cir. 1991) (qualified immunity denied for Stateville correctional offiséis did not
provide additional bedding or clothes to prisoners when temperature dropped belomgffeezi
four days in celhouse);Murphy v. Walker, 51 F.3d 714, 721 (7th Cir. 1995) (pretrial detainee
kept in cell for week and a half without bedding, clothes or heat in the middle of November
stated onditions of confinement claim¥Gillis v. Litscher, 468 F.3d 488, 490 (7th Cir. 2006)
(genuine dispute of material fact as to prisoner’'s Eighth Amendment claim whéneefdays
prisoner was keptompletely naked, all of his bedding was removaisoner was feanly
“nutraloaf,” and cell kept at 70 degreges). Mays v. Soringborn, 575 F.3d 643, 648 (7th Cir.

2009) f(ailure to issue prisoner winter underwear, boots, galoshes, andcotieveatter items

did not violate Eighth Amendment).



In this casethere exists a genuine dispute of material fact as to whether Tillman’s Eighth
Amendment rights were violatedillman arrived at Menard on November 1, 2012 and was
placed ina cold drafty cell in a unit with a broken heating systeHe suffered through the cold
until the weather becamegarmerthe following spring.The defendants’ attempts at improving
the situation (such asying to fix the heating and water lines, providing additional bedding and
clothing, and sealing the windowsjopided little relief Moreover,Tillman spent little time
outside his cell because he wasAdministrative Detention disciplinary segregatidfiewing
such facts in a light most favorable to Tillman, a reasonable jury could contlatdesuch
conditions were objectively serious atidt Tillman was denied théminimal civilized measure
of life's necessitie$

Defendants arguthat Tillman’s claim fails because he did not provide evidence of the
precise temperatures in his cell. Defendants atge theCourt todisregard the hot water claim
because prisoners do not have an Eighth Amendment right to heat detendants are correct
in that the Supreme Court and the Seventh Circuit have not recognstaddalone Eighth
Amendment right to hot wate6GeeHopkins v. Klindworth, 556 F.App'x 497, 499 (7th Cir.
2014). However, Tillman’s lack of hot water may be considered in support ovdralllow cell
temperaturelaim. Dixon, 114 F.3dat 642.As for the actual cell temperatur&sliman was not
dlowed a thermometer in his cell. As such, it not reasonable to expect that he provuifessspe
Tillman’s testimony is sufficiento create a material issue of fact.

The next issue is whether the defendantsewdliberately indifferent to Tillmas’
situation.Tillman’s Eighth Amendment claim, like all lawsuits against individuals brought under
8§ 1983, require the defendants’ personal involvement. “Although direct participation is not

necessary, there must atdehe a showing that the [defendant] acquiesced in some demonstrable



way in the alleged constitutional violatiorPalmer v. Marion Cty., 327 F.3d 588, 594 (7th Cir.
2003). Here there is evidence in the record demonstrating Mhagller and Hasemeyewere
aware of the problems in the Administrative Detention WMiteller was Tillman’s counselor
and responded to his many grievances regarding the cell conditions issue. \éasa&metted in
his declaration that he was aware of the hoewahd heating problemdasemeyer and Mueller
shall therefore be denied summary judgment on Tillman’s Eighth Amendment claim.

It's less clear whetheWarden Atchison and Warden Harringttiad the requisite
knowledgeconcerning the conditions in th&dministrative Detention cellsWardenAtchison
did review Tillman’'s December 16, 2012emergency grievance, however neither Warden
Atchison nor Harrington ispecificallymentioned in the section of the Defendants’ motion for
summary judgment that addresselmian’s conditions of condition of confinement claixith
such a scant record on this issue and little discussion in the Defendants’ motion, ysummar
judgment would be inappropriate for these Defendants.

The last issue in regards tdlihan’s Eighth Amendment claim i®efendants’ argument
that they are entitled to qualified immunity. “Qualified immunity shields fedaral state
officials from money damages unless a plaintiff pleads facts showjrigatlthe official violated
a statutory or constitutional right, and (2) that the right was “clearly estatlistt the time of
the chalénged conduct.Ashcroft v. al-Kidd, 563 U.S. 731 (2011)n this case, thdefendants’
gualified immunity argument is without merit. hhenderson v. DeRobertis the Seventh Circuit
was confronted with a similar qualified immunity question and held that prisonershhdva
clearly established right under the Eighth Amendment to “adequate heatedted’ since1982

940 F.2d 1055, 1059 (7th Cir. 199Based on the foregoing discussiavhether Tillman’s
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Eighth Amendment rights were violated is a question for the gumy summary judgment is not
appropriate as to Count 1.
Count 2 - Due Process

In Count 2 ofhis Complaint,Tillman claimsthat Defendants violated his Fourteenth
Amendment Due Process rightSegregated confinement may trigger a liberty interest, and
thereby due process protections, if the length is substantial or the conditionauateally
harsh? Means v. Larson, 580 F. App'x 481, 482 (7th Cir. 2014penerally, placement in
administrativesegregation or placement for brief periods in disciplinary segregation does not
implicate a de process liberty interest. Skekas v. Briley, 405 F.3d 602, 612 (7th Cir. 2005)
(90 days in segregation at Stateville did not give rise to liberty intefestyisend v. Fuchs, 522
F.3d 765, 771 (7th Cir. 2008) (placement in administrative segregation for 59 days did not give
rise to liberty interest)Castillo v. Johnson, 592 F. App'x 499 (7th Cir. 2014) (two month period
at Tamms “Supermax” facility too short to create a liberty interest).

The thrust of Tillman’s claim appears to be that because he was on both Aditeistr
Detention and disciplinary segregation stgfos the majority of his time at Menard)e should
have received separate hearings fahbdillman was placed on investigative status at Stateville
on October 12, 2012. He was then transferred to Menard on November 1, 2012 and placed in
Administrative DetentionOn December 20, 2012 Tillman received a disciplinary hearinkigor
threatening phone call and Security Threat Group charges. Warden Atchison apih®ved
disciplinary hearing decisionshortly thereafterTillman was therefore placed in investigative
status and Administrative Detentionthout a hearing from Octoberl2, 2012to December 20,
2012 - approximately 69 daysAt Tillman's deposition he testified that he remained on

Administrative Detention disciplinary segregation status until December 5, 2014.
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Such a period, under Tillman’s circumstancesngufficient to give rise to a liberty
interest. Although the disciplinary charges from the December 20, 2012 hearing were late
withdrawn, there is no indication that any due process violations occurredlagezstrom v.
Kingston, 463 F.3d 621, 625 (7th Cir. 20068)cPherson v. McBride, 188 F.3d 784, 787 (7th Cir.
1999).And while an extended stay in the Menard Administrative Detention unit is argamably
“atypical and significant hardship on the inmate in relation to the ordinary incideptssoh
life’, Wilkinson v. Austin, 545 U.S. 209, 221 (2005) (quotisgndin v. Conner, 515 U.S. 472,
483) giving rise to a liberty interesthere is little if any difference between the conditions in the
Menard Administrative Detention segregation unit and the general populatiogategraunit.
Thus, Tillman was afforded the necessary due process through his disciplinangbeBecause
there is no issue of material fact as top whethdweaprocess violation occurred, the Court need
not address Defendants’ argument for qualified immunity.

CONCLUSION

For the foregoing reasons, Defendants’ Motion for Summary Judgm@RANTED as
to Defendants Atchison and Harrington on CoLnDENIED as to Defendants Hasemeyer and
Mueller on Count 1and GRANTED asto all Defendants oi©ount 2 Accordingly, Plaintiff
shall proceed solely on Count 1 against Defendants Hasemeyer and Mueller.
IT1SSO ORDERED.
DATED: July 13, 2016
g/ Staci M. Yandle

STACI M. YANDLE
United States District Judge
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