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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

THE MASON AND DIXON LINES,
INCORPORATED,

Plaintiff,
Case No. 13-cv-1262-SMY-DGW
VS.

WALTERS METAL FABRICATION, INC.,

Defendant.

MEMORANDUM AND ORDER

This matter comes before the Court ore Miason and Dixon Lines, Incorporated’s
(“MADL”") motions to dismiss (Docs. 17 & 27)Defendant Walters Metal Fabrication, Inc.
(“Walters”) filed responses (Docs. 19 & 31)which MADL replied (Docs. 20 & 33). For the
following reasons, the Court denies as moot MADL's first motion to dismiss (Doc. 17) and
grants MADL'’s second motion to dismiss (Doc. 27).

1. Background

As an initial matter, the Court notes th&&DL’s motion to dismiss (Doc. 17) dated
January 16, 2014 was directed/alters’ counterclaim alleged along with Walters’ answer to
MADL's original complaint. Since that tim&JADL filed an amended complaint, and Walters
filed an answer to the amended complaint @lawith its counterclaims. As such, the Court
denies as moot MADL'’s motion to dismif3oc. 17) dated January 16, 2014. The Court will
turn to address MADL'’s second motitmdismiss (Doc. 27) dated April 2, 2014.

This matter arises out of a contract entered into between Walters and MADL for the
transportation of an over-dimensional shipm&fingoods. Walters ia metal fabrication

company located in Granite Citylimois, that sought to transpats product, pipe spools, to a
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customer located in Mont Belvieu, Texas. sA&h, Walters contracted with MADL to deliver
the over-dimensional lodd MADL secured a permit for asver-dimensional shipment from the
lllinois Department of Tansportation (“IDOT”Y The permit provided for the shipment of a load
the height of 15 feet, 9 inches and providadute the driver was required to follow when
delivering the load. On December 29, 2012, whullwwing IDOT’s mandatory route, the driver
drove the load into the undeds of the Herrin Road Bridge on Interstate Highway 57 causing
damage to the load.

On June 30, 2013, Walters filed a “Standard Form for Presentation of Loss and Damage
Claims” for $391,922.11 (Doc. 11-6). Walters’ claimsagenied in a letter from Universal Am-
Can, Ltd® dated September 19, 2013 (Doc. 11-7)er@hfter, Walters demanded immediate
payment of the claim plus delay claims. Waltersher claimed an offset in the amount of
$138,838.50 against transportation invoices from aragpaorporation affiliate of MADL that
was not a party to the contract. MADL filecetmstant action asking the Court to declare as
follows: (1) the Tariffs and Bill of Lading appto the shipment at issue; (2) MADL’s
compliance with IDOT’s permit constitutesace majeuraelieving MADL of liability; (3)
alternatively, if the Court finds nflerce majeureWalters’ recovery iimited to $100,000; and
(4) Walters’ retention of th$128,838.50 due to another corporatdity was not an allowable
set-off. Walters’ filed a countelaim alleging both a negligencé&im and a claim arising under

the Federal Carmack Amendment, 49 U.S.C. § 14706.

! The lllinois Vehicle Code limits the height of any vehicld ®feet, 6 inches “from thender side of the tire to the
top of the vehicle, inclusive of load.” 615 ILCS 5/15-103.

2 [llinois requires the individual or company making thovement of a load exceeding the maximum size and
weight requirements, as specified in the lllinois Vehicled&do apply for a permit. 625 ILCS 5/15-301. Atits
discretion, IDOT may prescribe the route which the carrier must follow when delivering thedoad.

3 MADL does not elaborate on its relationship with Wmisal Am-Can, Ltd.; however, Universal Am-Can, Ltd.
appears to be a corporate affiliate of MADL.



MADL filed its motion to dismiss (Doc. 27) psuwant to Federal Rule of Civil Procedure
12(b)(6) arguing that Walters’ negligence claim maesdismissed for failure to state a claim.
Specifically, MADL argues that the Fedet@drmack Amendment, 49 U.S.C. § 14706(a),
preempts any state law claim arising from dantagsargo during the interstate transportation of
goods by motor carrier. In itsggonse, Walters contends that tfie issue of whether MADL is
a motor carrier or a broker should not be dateed on a motion to dismiss; (2) the Carmack
Amendment does not preempt Walters’ claimsciiextend beyond the damage to property; and
(3) the Carmack Amendment does not preemptstatg law claims against any defendant who
IS not a motor carrier.

In its reply, MADL contends that Walteesimitted MADL was a motor carrier in
Walters’ counterclaim allegations. SpecificalfADL points to the following portions of
Walters’ counterclaim:

5. On November 8, 2012, Walters aacted [MADL] to haul cargo from
its facility to its customer’sdcility in Baytown, Texas. []
6. [MADL] issued a bill of lading t&alters [], obtained permits from the

State of Illinois and hired pilot car to guide the load.

7. While hauling the cargo on6K in Williamson County, lllinois,

[MADL] acting through its agents or emplegs, drove the loadto the underside

of the Herrin Road bridge at 57 mph.
(Doc. 26, p. 3). The Court will congidthe parties’ arguments in turn.
2. Analysis

When reviewing a Rule 12(b)(6) motion to dismiss, the Court accepts as true all
allegations in the complain&rickson v. Parduss51 U.S. 89, 94 (2007) (citirigell Atl. Corp.

v. Twombly550 U.S. 544, 555 (2007)). To avoid dismissal under Rule 12(b)(6) for failure to

state a claim, a complaint must contain a “shod plain statement of the claim showing that the

pleader is entitled to relief.” Fed. R. Civ. PagR). This requirement is satisfied if the



complaint (1) describes the claim in sufficient ddtagive the defendaritir notice of what the
claim is and the grounds upon whithests and (2) plausibly suggs that the plaintiff has a
right to relief above speculative levelBell Atl., 550 U.S. at 555%ee Ashcroft v. Igbal29 S.

Ct. 1937, 1949 (2009EEOC v. Concentra Health Serv496 F.3d 773, 776 (7th Cir. 2007). “A
claim has facial plausibility when the plaintffeads factual content that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegedgbal, 129
S. Ct. at 1949 (citin@ell Atl, 550 U.S. at 556).

Finally, a litigant need not éinipate and affirmatively address defenses in its complaint
to survive a motion to dismis8arry Aviation Inc. v. Land O’Lakes Mun. Airport Comm377
F.3d 682, 688 (7th Cir. 2004). However, a pangy “plead itself out of court by alleging (and
thus admitting) the ingredients of afelese” on the face of the complaitd.S. Gypsum Co. v.
Ind. Gas Cq.350 F.3d 623, 626 (7th Cir. 2003).

With these standards in mind, the Court sonsider whether Walters has properly
pleaded a negligence counterclaim against MADL. It is well established that the Carmack
Amendment, included within the Interstaten@oerce Act, preempts state-law causes of action
for damages against a motor carrier for damaged gd®EsTransp., Inc. v. C.H. Robinson
Worldwide, Inc.519 F.3d 693, 697 (7th Cir. 2008ge also Gordon v. United Van Lines, Jnc.
130 F.3d 282, 288 (7th Cir. 1997). However, the Carmack Amendment only preempts those
causes of actions for damages to the goods, ®oy €onceivable cause aftion associated with
the delivery of goodsGordon 130 F.3d at 289. The Seventh Qitdas specifically suggested
that “a carrier might be liabl® a shipper under a statute prohitgitdeceptive trade practices, or
a bailor might be able to recaviecom a bailee in tort if thelaim for relief does not depend on

the existence of a contractld.



First, the Court will address Walters’ argument that the Carmack Amendment does not
preempt its claims extending beyond damagestproperty. Count One clearly alleges a state
law negligence claim resulting from the damémyés goods and the resulting damages caused
by a delay in delivery of those goods. Walters dudsallege a separate cause of action, such as
deceptive trade practices, thahts associated with the delivery of the goods. As such, this
argument fails.

Next, Walters’ contends that the Carm#@skendment does not preempt any cause of
action against MADL because it is not clear whether MADL is a broker, motor carrier, or freight
forwarder. If MADL is a broker, the @aack Amendment would not preempt Walters’
negligence claim. However, if MADL israotor carrier, Walters’ negligence claim against
MADL must be dismissed. MADL argues tha&hlters has pleaded itself out of court on its
negligence claim because it has alleged facts clearly describing MADL as a motor carrier, not a
broker. Thus, the Court must determine weetWalters has allegdacts conclusively
describing MADL as a carrier warrangj dismissal of the negligence claim.

The Interstate Commerce Act defines itblevant concepts. A “broker” is

a person, other than a motor carrier oreamployee or agent of a motor carrier,

that as a principal or agent sells, offess sale, negotiates for, or holds itself out

by solicitation, advertisement, or otherwise as selling, providing, or arranging for,

transportation by motor caer for compensation.

49 U.S.C. §13012(2). A “motor #er” is “a person providing ntor vehicle trasportation for
compensation.” 49 U.S.C. § 13012(14)ndly, a “freight forwarder” is

a person holding itself out to the genepablic (other than as a pipeline, rail,

motor, or water carrier) to provideatrsportation for compensation and in the

ordinary course oits business — (A) assembles arwhsolidates, or provides for

assembling and consolidating, shipmeantdl performs or provides for break-bulk

and distribution operations of the shipme (B) assumes responsibility for the
transportation from the place of receipttbe place of destination; and (C) uses



for any part of the transportation a carrisubject to jurisdiction under this
subtitle.

49 U.S.C. § 13012(8).

“Whether a company is a broker or a carrrerfht forwarder is not determined by how it
labels itself, but by how it holdsself out to the world and itelationship to the shipper.”
Lumbermens Mut. Cas. Co. v. GES Exposition Servs, 308.F. Supp. 2d 920, 921 (N.D. IIl.
2003). The distinction between a broked a carrier is not always cle&@ee Neb. Turkey
Growers Coop. Ass’n v. ATS Logistics Sems. 4:05-cv-3060, 2005 WL 3118004,*4 (D.
Neb. Jan. 13, 2014). One crucial distinctiotwsen a carrier and broker is the legal
responsibilities taken on by the party. 49 C.BR71.2(a). In this casif MADL took legal
responsibility for transporting éhgoods, regardless of who adlyaelivered them, MADL is a
carrier. However, if MADL made an aggment with Walters to simply arrange for
transportation of the goods, MADL is a brok&ee CGU Int’l Ins., PLC v. Keystone Lines
Corp, No. C-01-3751 SC, 2004 WL 1047982 (N.D. Cal. May 5, 2004).

Here, on a motion to dismiss, the Courtstraccept as true all facts as pleaded in
Walters’ counterclaim. Initially, the Court notést in Count One dfvalters’ counter-claim,
Walters’ alleges MADL is both a “freight car and freight broker{Doc. 26, p. 3). This
conclusory pleading alone, however, is not sigfit to sustain Walters’ negligence claim.
Walters alleges it contracted with MADL “to hazdrgo from [Walters’] facility to its customer’s
facility.” A motor carrier, not a broker, woutdke on the responsibility of hauling the cargo to
Walters’ customer. Walters alstleges MADL obtained permits from IDOT to transport the
over-dimensional load. Again, in line with the staty definitions, a motocarrier, not a broker,
would undertake this taskSee625 ILCS 5/15-301 (requiring the iy transporting the goods to

make the permit application for an over-dimensidoad). Thus, based dhe facts pleaded in



the counterclaim, Walters has “pl¢ed] itself out of court” with respect to its negligence claim.
See U.S. Gypsum €850 F.3d at 626.
3. Conclusion
For the foregoing reasons, the CADENIES as moot MADL's first motion to dismiss

(Doc. 17) andsRANTS MADL'’s second motion to dismiss (Doc. 27).

IT1SSO ORDERED.
DATED: September 16, 2014
¢ Staci M. Yandle

STACI M. YANDLE
DISTRICT JUDGE




