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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

HULLIUNG GYMNASTICS, INC.,doing
business a8VORLD CLASS GYMNASTICS,

Plaintiff,
VS. Case No. 13-cv-1279-IPG-DGW
PHILADELPHIA INDEMNITY

INSURANCE COMPANY, TINA
ALEXANDER and FAMILY SPORTSPLEX,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the Court on defahdaa Alexander’s (Dc. 7) and plaintiff
Hulliung Gymnastics, Inc.’s (“Hulliung”) madins for remand (Doc. 7 &8). Defendant
Philadephia Indemnity Insurance Company (@) filed a response (Doc. 10). For the
following reasons, the Court denies both motions.

1. Background

P1IC removed the instant declaratory judgrnaction from the Circuit Court for the
Twentieth Judicial Circuit, St. Clair County, fibis, based on diversity of citizenship. Hulliung,
Alexander, and defendant Family Sportsplex dimeoik citizens. PIIC i& Pennsylvania citizen.
If the Court accepts Hulliung’s algnent of the parties in itsaim, there is no doubt diversity
jurisdiction is not present. PIIC, howevergaes that Hulliung fraudulently joined Family
Sportsplex and the Court shoul@lign Alexander as a plaintiff in this action. If the Court

agrees with PIIC, diversity will exist and this Court will have jurisdiction over the matter.
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2. Analysis

Removal is proper where the district cours leaiginal jurisdiction. 28 U.S.C. § 1441(a).
The party seeking removal bears the burdesstdblishing diversity of citizenshifpoe v.
Allied-Signal, Inc, 985 F.2d 908, 911 (7th Cir. 1993). Thi&ra strong presumption in favor of
remand and courts must narrowlyarpret the removal statutéd. With these standards in
mind, the Court will considdghe parties’ arguments.

a. Family Sportsplex — Fraudulent Joinder

First, the Court will address whether FnSportsplex was fraudulently joined. To
establish fraudulent joindg‘[the defendant must show thafffer resolving alissues of fact
and lawin favor of the plaintiff, the plaintiff gaot establish a cause of action against the in-
state defendant.Poulos v. Naas Foods, In@59 F.2d 69, 73 (7th Cir. 1992). If the removing
defendant establishes fraudulgmhder, “the federal distriatourt considering removal may
‘disregard, for jurisdictional purposes, the citighip of certain nondiverse defendants, assume
jurisdiction over a case, dismige nondiverse defendants, and ésrretain jurgdiction.”

Morris v. Nuzzp718 F.3d 660, 666 (7th Cir. 2013) (quotiBchur v. L.A. Weight Loss Ctrs.,
Inc., 577 F.3d 752, 763 (7th Cir. 2009)).

In its notice of removal, PIIC allegediRdy Sportplex was fraudulently joined and
pointed out that there were no allegations ag#&iastily Sportsplex in Hulliung’s complaint. In
their motions for remand, Hulliung and Alexanékl to address the alleged fraudulent joinder
of Family Sportsplex.

Here, Hulliung seeks an order declaring tAHC, Hulliung’s insurer, has a duty to
defend and indemnify Hulliung in ¢hunderlying state court case. Hulliung seeks no relief from

Family Sportsplex in this actin. As such, the Court concludeamily Sportsplex is fraudulently



joined. The Court will disregard Family Sportsplex for the purposes of jurisdiction and dismiss
Family Sportsplex from this case.
b. Realignment — Alexander

Next, PIIC contends thisd@irt has diversity jurisdiction because Alexander must be
realigned in this action as a plafh In its notice of removalPIIC asserts that Alexander’s and
Hulliung’s interests are identical as evidenbgdhe fact that Alexander admitted Hulliung’s
allegations and asked this Court to “grant [Hudty]'s Complaint for Declatory Judgment in its
entirety.” In its motion for remand, Hulliung assetthat Alexander is a necessary party to the
declaratory judgment action and properlyneal as a defendant is this litigation.

“Where jurisdiction is based on diversity @fizenship, the cotimay ascertain the
alignment of the parties as plaintiff and defemdaonforms with their true interests in the
litigation. Realignment is proper when the cdumtls that no actual, substantial controversy
exists between parties on one side of the dispute and their named oppoAst@scan
Motorists Ins. Co. v. Trane C®57 F.2d 146, 149 (7th Cir. 1981) (citiglianapolis v. Chase
Nat’l Bank 314 U.S. 63, 62 (1941)). “Ordinarily the tiia of an insured is on one side of the
lawsuit and the insuredhd his insurance carrier are on the other . .Trtick Ins. Exchange v.
Ashland Oil, Inc.951 F.2d 787, 788 (7th Cir. 1991). Howe\ue a declaratory judgment action
such as the instant case, the insurance compasglly the adversamyf the insured and the
insured’s victim. See id As such, “the normal alignment of parties in a suit seeking a
declaratory judgment of non-coverage isurer versus Insureahd Injured Party."Home Ins.
Co. of lll. V. Adco Oil Cq.154 F.3d 739, 741 (7th Cir. 1998).

Here, the interests of both Hulliung and Adexier are identical because both seek a

declaration that PIIC must indemnify Hulliun@eeDoc. 2-1 (Alexander “@ys that this Court



grant plaintiff's Complaint foDeclaratory Judgment in its &nety”). While Hulliung and
Alexander may have adverse interests in the underlying case, their interests in the instant
declaratory judgment action are aligned. Therefore, the Court will realign the parties
accordingly.

3. Conclusion

For the foregoing reasons, the CADENIES Alexander’s (Doc. 7and Hulliung’s (Doc.

8) motions for remand. The Clerk of CourDERECTED to terminate Family Sportsplex as a
defendant. The Clerk of Court is furti@fRECTED to terminate Alexander as a defendant and
add her as a plaintiff in this case.
IT 1SSO ORDERED.

DATED: July 9, 2014

g J. Phil Gilbert
J. PHIL GILBERT
DISTRICT JUDGE




