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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CHARLES NEUREUTHER
Plaintiff,
VS. Case No. 3-cv-1327SMY-SCW

ATLAS COPCO COMPRESSORS, L.L.C,,
et al,

Defendants.
MEMORANDUM AND ORDER

Thismatter comesefore the Court on Defendant John Crane Inc.’s Mdtdrimit
Trial Testimony ofProffered Expert Witness Matthew A. Vuskovich (Doc. 307) in which
Warren Pumps joined (Doc. 313). DefendstatesthatDr. Vuskovichs testimony should be
excludedunderDaubert v. Merrell Dow Pharm., In&09 U.S. 579 (1993)ecaus€l) Dr.
Vuskovich is not qualified to offer expert opinion as he lacks asbestos-specific @geveled
experiencg(2) Dr. Vuskovich’s opinions amot basd upon sufficient facts or datg) Dr.
Vuskovich’s opinions are scientifically unsupported and unreliable, and (4) the “Vuskovich
Theory” is incapable of testing with an unknown rate of error, has never been subjexct to pe
review or accepted in the rgnt communityand runs counter to federal case.ldNaintiff
filed a timely Response (Doc. 323 or the following reasons, Defendant’s MotisiDENIED.

Defendants Motion issubject tathe liberal standards embodied=ederal Rule of
Evidencer02 seeUnited States v. Halll65 F.3d 1095, 1106 (7th Cir. 1994))dDaubert in
which the Supreme Court established the test for evaluating the reliabilitpert éastimony.
SeeManpower, Inc. v. Ins. Co. of R&32 F.3d 796, 806 (7th Cir. 2018)4qubert‘remains the

gold standard for evaluating the reliability of expert testimonylhe Seventh Circuit'©pinion
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in Smith v. Ford Motor C9215 F.3d 713 (7th Cir. 2000) provides the framework for analyzing
Defendans first argument for the exclusion of Dr. Vuskovich’s testimony.
To determine if an expert is qualified to testify on a particular matter, a ¢mutds
“consider a proposed expert’s full range of practical experience as well as acadéschnical
training.” Smith 215 F.3d at 718. However, generalized knowledge within an area is not
necessarily enough to qualify an expert:
[A]n expert’'s qualifications must be within the same technical area as the
subject matter of the expert’s testimony; in other wor@ person with
expertise may only testify as to matters within that person’s expertise.
Generalized knowledge of a particular subject will not necessarily enable
an expert to testify as to a specific subset of the general field of the
expert’'s knowledge.

Martinez v. Sakurai Graphic Sys. Carplo. 04 C 1274, 2007 WL 2570362, at * 2 (N.D. III.

Aug. 30, 2007) (citing’Conner v. Commonwealth Edison C807 F. Supp. 1376, 1390 (C.D.

lIl. 1992), aff'd, 13 F.3d 1090 (7th Cir. 1994)).

Defendant assexthata diagnosis of asbestosis involiles specialty of aadiologist,
pulmonologist, industrial hygienist or pathologist @nrd Vuskovich is not &pecialist in these
areas Additionally, Defendanargues Dr. Vuskovich’s opinions in other cases contradict the
findings of pathologistsDefendanfurther argus that Dr. Vuskovich does not use a standard B-
Read screening formndis not current with literature regarding asbestos medicine
Accordingly, Defendantirgesthe Court to find Dr. Vuskovich unqualified to render an opinion
as to Plaintiff's injury. The Court finds Defendantagumeng unpersuasive.

According toDr. Vuskovichs Curriculum Vita, has a medical doctor licensed (at the
time of the CV) in five statesnd board certified in Occupational Medicine (Doc. 323-2, p. 4-5).

Heis certified as a B ReadbBy the National Institute of Occupational Safety and Health in the

Division of Respiratory Disease Studiesrtified & a medical review officer by the American



Association of Medical Review Officers, and served asReBder Panel Member for the
Kentucky Labor Cabinet Department of Workers’ Clairtésat p. 5-6.He has been certified as
a specialist in Occupational Medicine by the American Board of Preventive Mediote
2002. Id at p. 7. H: has read-xays for asbestos and black lung evaluations almost slatg
2006 (Doc. 323-3, p. 7-8). During his depositiotentrary to Defendatg assertions- Dr.
Vuskovichlisted multiple asbesta®lated articles that he has read and recited several different
types of asbestos and briefly discussed diffees in their chemical make([poc. 323-3, p. 14-
21).

Having considered hislll range of practical experience as welhésacademic and
technical trainingthe Court finds Dr. Vuskovich qualified to render an expert opinion as to
Plaintiff's diagnosis and causatiohlis qualificationsarewithin the same technical area as the
subject natter of his testimonyThe fact that Dr. Vuskovich is not a radiologist or
pulmonologist does not render him disqualified.

Turning to the reliability of DrVuskovich'’s report, Defendant conterttlat hisopinions
are not basedpon sufficient facts or data and are therefore scientifically unsupported and
unreliable. The Court disagreels1 Daubert the Supreme Court held that Federal Rule of
Evidence 702 did not incorporate the “general acceptance” test set fbrifein. United States
54 App. D.C. 46 (D.C. Cir. 1923). Instead, the Court held thraddientific evidence to be
admissible, district Court must find it both relevant and reliable; it must be scientific
knowledge grounded “in the methods and procedures of science” and consist of more than
“subjective belief or unsupported speculatiobdubert 509 U.S. at 589-90.

Rule 702 provids:

A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form aof



opinion or otherwise if: (a) the expert's scientific, technical, or other
specialized knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue; (b) the testimony is based on
sufficient facts or data; (c) the stamony is the product of reliable
principles and methods; and (d) the expert has reliably applied the
principles and methods to the facts of the case.

Fed. R. Evid. 702.

District judges have consideraldescretionin deciding whether particular expert
testimony is reliable.Manpower, InG.732 F.3d at 806 (citingumho Tire Co., Ltd. v.
Carmichae) 526 U.S. 137, 152 (1999)Reliability is primarily a question of the validity of an
expert’s methodology, not the quality of his data or of the conclusions produceA.district
judge who unduly scrutinizes the quality of the expert’s data and conclusions, mathére
reliability of the methodology he employed, usurps the role of the figillings v. Ryobi
Techs., Ing.725 F.3d 753, 766 (7th Cir. 2013mith v. Ford Motor C9215 F.3d 713, 718 (7th
Cir. 2000).

Dr. Vuskovich examined Plaintiff and conducted an witav (Doc. 3231, p.3-4). Dr.
Vuskovich admits in his report that he is not Plaintiff's treating physician amdt ths not the
usual course of an examining physician to take steps to personally invesigateracity the
history given by the patientt at p. & However, the report includes a summary of Plaintiff's
occupational and military history, which reveals asbestos exposure, and arsafdhaintiff’s
chest xray (Doc. 3231). Considering the scope of Dr. Vuskovich’s anticipated testimony, the
Court finds the information on which his report and opinions are based sufficient.

Defendant also challengése theoretical basis for Dr. Vuskovich’s opinion. When
evaluating expert testimony under Rule 702, the preliminary question is “whetheasoning

or methodology underlying the testimony is scientifically valid and . . . whethenetisoning

or methodology properly can be applied to the facts in is@eubert 509 U.S. at 592-93.



Considerations include whether a theory or technique is capable of being or hasteeen te

whether it has been subjected to peer review and publication, its known or potentiaérede of

when applied, and whether it has gained general acceptdnae593-94accord Conn297

F.3d at 555.

Rule 702’s advisory committee’s note suggests courts also consider:

(5) whether “maintenance standards and controls” exist; (6) whether the
testimony relates to “matters growing naturally and directly out of
research they havenducted independent of the litigation,” or developed
“expressly for purposes of testifying”; (7) “[w]hether the expert has
unjustifiably extrapolated from an accepted premise to an unfounded
conclusion”; (8) “[w]hether the expert has adequately accdurioe
obvious alternative explanations”; (9) “[w]hether the expert is being as
careful as he would be in his regular professional work outside his paid
litigation consulting”; and (10) “[w]hether the field of expertise claimed
by the expert is known to reach reliable results for the type of opinion the
expert would give.”

Fed. R. Evid. 702 advisory committee’s note (2000 amerat@rd Fuesting v. Zimmer, Inc.

421 F.3d 528, 534-35 (7th Cir. 2008xcated in part on other ground$48 F.3d 936 (7th Cir.

2006),cert. denied127 S. Ct. 1151 (2007).

In this casePRlaintiff retainedDr. Vuskovich toestablishithat Plaintiff's exposure to
asbestos was the cause ofltilateral pulmonary asbestogBoc. 323, p.1).Defendantontends
that Dr. Vuskovichrelies on an “each aralery exposure” theory to support his finding of
asbestosis and argue that this theory has not been accepted in the relevant typmmani
capable of being tested and has an unknown rate of dtiisrtrue that the “every exposure”
theoryhas been rejected lspme federal and state courts as unscientific and unsubstantiated by
evidence.See, e.gl.indstrom v. A—C Prods. Liab. Trygt24 F.3d 488, 492-93 (6th Cir. 2005);
Smith v. Ford Motor C9 2013 WL 214378, at *13-(D.Uteh Jan. 18, 2014Betz v. Pneumo

Abex, LLC 44 A.3d 27, 56-57 (Pa.2012) (“[W]e do not believe that it is a viable solution to



indulge in a fiction that each and every exposure to asbestos, no matter how nmmeteian
to other exposures, implicate$agt issue concerningubstantiafactor causation[.]”).Other
courts, howevehave distinguished testimony suggesting thd¢ aninimusexposure to asbestos
could cause mesothelionj@jected by the cases cited abdivejn testimony thaeach
significantexposure to asbestos could be a cause. SedDean,v. Ford Motor Cq 70 A.3d
328 (Md. App. Ct. July 25, 2013) (explaining that expert’s “opinion was based on evidence of
repeated exposures ... to high-level doses of asbestos fibers ... and must be viewéghti)that
Seealsoln re Asbestos Prods. Liab. Litjg2011 WL 605801, at *7 (E.D.Pa. Feb. 16, 2011)
(allowing opinion that anyexposure to asbestos above ‘backgrojexteeding ambient levels]
is asignificantcontributing factor to the developmentmisothelioma”).

lllinois law appliesa “frequency, regularity and proximity rule” to establish causation in
asbestos casesThacker v. UNR Indus., Inc603 N.E.2d 449, 459 (1992)we agree with the
appellate cort that in order for the plaintiff to prevail on the causation issue there must be some
evidence that theedlendant's asbestos was put to ‘frequent’ use... in iprioX to where the
decedentregularly worked.). While evidence of “fiber drift” alone caot support an
inference of causatiofithe fiberdrift theory does not contravene the substarfdetor test for
causatiorand the amount of evidence needed to establish the regularity and frequency of
exposure will differ from case to cas&ehmeier. UNR Indus., In¢572 N.E.2d 320, 337l
App. 1991).

The Seventh Circuit iffragarz v. Keene Corp980 F.2d 411 ¢h Cir. 1992)cited
Wehmeiestating, ‘mesothelioma can result from minor exposures to asbestos produfaet—
made evident by th@edical testimony, OSHA regulations, and EPA regulations that are part of

the record in this case980 F.2dat421 (quotingiVehmeier572 N.E.2cat 337). The Seventh



Circuit also quote®@ehmeiein holding,“[w]here there is competent evidence that one de a
minimisnumber of asbestos fibers can cause injury, a jury may conclude the fibees were
substantial factor in causing a plaintiff's injurid:* Thus, even if Dr. Vuskovich relies on an
“every exposuretheory, such reliance would not render his testimony inadmissible.

Dr. Vuskovich does state that asbestosis is a cumulative disease, which “meawnertha
exposure to asbestos contributes to the interstitial scarring in the Wimgh is asbestosis”
(Doc. 323-1, p. 6)He also states, “it is not possible to say, within a reasonable degree of
medical certainty, what the threshold exposure requirement is for asbestbsltdis opinion,
however takesinto account Plaintiff’'s occupational history, amd ultimate conclusion is that
Plaintiff's exposures were not trivialThe Court finds nothing scientifically invalid about Dr.
Vuskovich’s theory unddbdaubert nor any unjustifiable extrapolation as cautioned against by

the Rule 702 advisory comrnee.

Accordingly, Defendans Motion in Limineis DENIED.

IT ISSO ORDERED.

DATE: August 20, 2015 g __Staci M. Yandle
STACI M. YANDLE
DISTRICT JUDGE

! The Seventh Circuit has held similarly in the context of benzene exposure. In Schultz v. Akzo Nobel Paints, LLC, 721 F.3d 426,
429 (7th Cir. 2013), the district court had excluded an expert’s medical causation testimony because the doctor opined that
“there is no threshold” for safe exposure to benzene and failed to rule out the plaintiff’s history of smoking as a potential cause
of his leukemia. The Seventh Circuit explained that the expert should not have been excluded because “as a careful scientist
[he] reserve[ed] the possibility that even less exposure might be dangerous,” and “there is no rule requiring the exclusion of
expert testimony just because the expert digresses into a collateral issue to explain where the frontier of research lies.” Id. at
432.



