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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

LENNIL L. JOHNSON, # 27826,
Plaintiff,
Case No. 14-cv-84-MJIR

VS,

ELLEN DAUBER
and KAHALAH A. DIXON,

N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

REAGAN, District Judge:
Plaintiff, currently a detainee at the StalClCounty Jail (“thelail”), has brought thipro
secivil rights action pursuant to 42 U.S.C. § 1983.

I. In Forma Pauperis M otion (Doc. 2)

This matter is before the Court on a motion for leave to proceddrma pauperis
(“IFP™) brought by Plaintiff. Plaintiff seekdeave to proceed IFP in this case without
prepayment of the Court’s usual $400.00 filing fee in a civil taSee28 U.S.C. § 1914(a).
Pursuant to 28 U.S.C. § 1915, a federal court may permit a prisoner who is indigent to bring a
“suit, action or proceeding, civil or criminalWwithout prepayment ofees upon presentation of
an affidavit stating the prisoner’'s assets togettigr “the nature of thection . . . and affiant’s
belief that the person is entitled to redress.” 28.0. § 1915(a)(1). In &case of civil actions,

a prisoner’s affidavit of indigece must be accompanied by “atideed copy of the trust fund

L A litigant who is granted IFP status must pay lmdi fee of only $350.00, as he is not assessed the
$50.00 administrative fefor filing an action in a district courtSeeJudical Conference Schedule of Fees
- District Court Miscellaneous Fee Schedule, 28 U.S.C. § 1914, No. 14.
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account statement (or institutional equivalefdy the prisoner for the 6-month period
immediately preceding the filing of the complaint.., obtained from the appropriate official of
each prison at which the prisoneroiswas confined.” 28 U.S.& 1915(a)(2). If IFP status is
granted, a prisoner is assessed an initial pditireg fee according to the formula in 28 U.S.C.

8 1915(b)(1)(A)-(B). Thereafter, a prisoner igjuged to make monthly payments of twenty
percent of the preceding month’s income credited to the prisoner’s trust fund ace@2S
U.S.C. 8§ 1915(b)(2). This monthly payment must be made each time the amount in the account
exceeds $10.00 until the filing fee in the case is p&ee id Importantly, a prisoner incurs the
obligation to pay the filing fee for a lawsuit when the lawsuit is filed, and the obligation
continues regardless of later developments idatwsuit, such as denial of leave to proceed IFP
or dismissal of the suitSee28 U.S.C. § 1915(b)(1), (e)(2ucien v. Jockischl33 F.3d 464,
467 (7th Cir. 1998)in re Tyler, 110 F.3d 528, 529-30 (8th Cir. 1997).

In this case, Plaintiff has tendered an affidavit of indigence that is sufficient as to form,
but this is not the end of thmatter. Pursuant to 28 U.S.€.1915A, a district court “shall
review, before docketing, if feasible or, in a@yent, as soon as pteable after docketing, a
complaint in a civil action in which a prisonsgeks redress from a governmental entity or
officer or employee of a governmental entityZ8 U.S.C. § 1915A(a). The statute provides
further that, “[o]n review, the court shall identiépgnizable claims or dismiss the complaint, or
any portion of the complaint, if éhcomplaint . . . is frivolous, rhieious, or fails to state a claim
upon which relief may be granted[.]” 28 UCS8§ 1915A(b)(1). Under 28 U.S.C. § 1915,

In no event shall a prisoner bring a tiaction or appeal a judgment in a civil

action or proceeding under this sectiorthé prisoner has, on 3 or more prior

occasions, while incarceratemt detained in any facility, brought an action or

appeal in a court of the United Stateattivas dismissed ondlgrounds that it is

frivolous, malicious, or failgo state a claim upon which relief may be granted,
unless the prisoner is vadimminent danger aferious physical injury.
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28 U.S.C. § 1915(g). Court documents are, of smysublic records of vith the Court can take
judicial notice. SeeHenson v. CSC Credit Sery29 F.3d 280, 284 (7th Cir. 1994).

Review of documents filed in the electronic docket of this Court discloses the following
actions brought by Plaintiff while a prisoner sigkredress from officar or employees of a
governmental entity that have been dismiga@duant to 28 U.S.C. § 1915A on the grounds that
they were frivolous or failed to state a claindohnson v. Churchich, et,aCase No. 94-cv-538
(S.D. lIl,, dismissed Jan. 25, 19935hnson, et al. v. Ohlendorpf, et &lase No. 95-cv-67 (S.D.
lll., dismissed March 29, 1995)Johnson v. Stanley, et,aCase No. 95-cv-507 (S.D. lll.,
dismissed Aug. 7, 1995Jphnson v. Washington, et &ase No. 95-cv-819 (S.D. Ill., dismissed
July 11, 1996); andohnson v. Elliot, et alCase No. 00-cv-713 (S.D. lll., dismissed Jan. 7,
2003). Because Plaintiff has more than thraekes” for purposes of § 1915(g), he may not
proceed IFP in this case unless he is undariimant danger of serious physical injury.

The United States Court of Appeals ftme Seventh Circuithas explained that
“imminent danger” within the meaning of 283JC. § 1915(g) requires “real and proximate”
threat of serious physicahjury to a prisoner. Ciarpaglini v. Sainj 352 F.3d 328, 330
(7th Cir. 2003) (citing_ewis v. Sullivan279 F.3d 526, 529 (7th Cir0@2)). In general, courts
“deny leave to proceed IFP when a prisoneranes of imminent danger are conclusory or
ridiculous.” 1d. at 331 (citingHeimermann v. Litscher337 F.3d 781, 782 (7th Cir. 2003)).
Additionally, “[a]llegations of pat harm do not suffice” to show imminent danger; rather, “the
harm must be imminent or occurring at thmeithe complaint is filed,” and when prisoners
“allege only a past injury that has not recdireourts deny them leave to proceed IFRI” at
330 (citingAbdul-Wadood v. Natha®1 F.3d 1023 (7th Cir. 1996)).

In this case, Plaintiff's complaint, as las his motion for leave to proceed IFP, are
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devoid of allegations that mighéad the Court to conclude that Plaintiff is under imminent
danger of serious physical injury. He claithat Defendants Dauber (a St. Clair County Judge)
and Dixon (St. Clair Circuit Court Clerk) havertspired together since January 2003 to deprive
him of his real property. Speaflly, he claims to have purclesa house located at 20 Kassing
Drive, Fairview Heights, lllina, from Deborah A. Perkins oncantract for deed arrangement
for $15,000, which he paid in full, and she executed a quitclaim deed in his favor. However, Ms.
Perkins apparently continued teide in the home, and sold sulbdial quantities ofirugs there.
Defendant Dauber presided ovetaavsuit filed by Ms. Perkins against Plaintiff in the Circuit
Court of St. Clair County. Because of the deades, Ms. Perkins was sentenced to prison and
the house in question was forfeited (Doc. 1,14). Plaintiff claims that Defendant Dixon
prevented him from filing necesyaappeals (Doc. 1, p. 7).

Plaintiff raised the same claim of ownershighs real property in documents he filed in
the forfeiture action, which istill pending in this CourtUnited States v. Real Property Located
at 20 Kassing Drive, Fairview Height€ase No. 13-cv-298-DRBCW (Docs. 14, 16, 17, 21,
22, 23). Plaintiff's various motions were strickenin the alternative denied on February 10,
2014 (Doc. 27 in forfeiture case),dahis claims of ownership of ¢treal estate were found to be
completely frivolous, false, and fraudulent. eSfically, Chief Judge Hadon noted that in St.
Clair County Case No. 03-MR-32¢rkins v. JohnsgnDefendant Judge Dauber had found the
quitclaim deed to be null and void, and entergtjment against Plaifitin 2006. Plaintiff did
not appeal that judgment. Becaudaintiff knew that he did not kia a valid interest in the real
property, yet brought hisifrolous claim in the forfeiture &ion, he is under aorder to show
cause in that action no later than March 2014, why the Court should not impose monetary

sanctions upon him (Doc. 27 in forfeiture case).
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Plaintiff fails to meet the § 1915(g) requiremémiproceed IFP in this case. None of the
allegations raised by Plaintiff ithis civil rights action remolg involve any physical danger to
him, either serious amminent. Indeed, he does not evétempt to argue that his claim falls
within the exception to the three-strike bakris motion for pauper sta$ (Doc. 2) shall be
denied.

Il. Merits Review Pursuant to 28 U.S.C. § 1915A

Under 8§ 1915A, the Court is required to dissnany claims that are frivolous, malicious,
fail to state a claim on which relief may be grahter seek monetary relief from an immune
defendant. Applying these standardshe complaint, Plaintiff's substantive claims must fail.

In light of this Court’s ruling in thdorfeiture case (CasMo. 13-cv-298-DRH-SCW),
Plaintiff's claim of ownership tdhe Fairview Heights house f8volous, and his assertion that
Defendants deprived him of ownership of tlealrproperty in a “corrupt” legal proceeding is
baseless. Further, he cannot maintain a clgainst Defendant Daubbased on actions that
were clearly taken in her role as judge in ttagestourt casenvolving Plaintiff's alleged interest
in the property. Judges, being sued solelyjdidicial acts, are protected by absolute judicial
immunity. Mireles v. Waco502 U.S. 9, 11-12 (1991orrester v. White484 U.S. 219, 225-29
(1988); Bradley v. Fisher 80 U.S. (13 Wall.) 335, 347, 20 L.Ed. 646 (187R)chman v.
Sheahan270 F.3d 430, 434 (7th Cir. 2008¢ruggs v. Moellering370 F.2d 376, 377 (7th Cir.),
cert. denied493 U.S. 956 (1989).

Defendant Dixon, the clerk of court, is rmibtected by absolute immunity. However,
court personnel who act at tdéection of a judge are entitleto quasi-judicial immunity.See
Antoine v. Byers & Anderson, IncG08 U.S. 429, 436-38 (1993) (overruling that portion of

Scruggs v. Moellering870 F.2d 376, 377 (7th Cir.gert. denied493 U.S. 956 (1989) which
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held that court reporters armderks were absolutely pmtted by judicial immunity)see also
Kincaid v. Vail 969 F.2d 594, 600-01 (7th Cik992) (auxiliary yidicial personnel are entitled to
immunity when performing judicial or quasi-jutil functions). Plaitiff's only allegation
against Defendant Dixon is that she refusedlitmvahim to file an appeal. However, the St.
Clair County judgment against him was enter@®006. The time limit for Plaintiff to have
appealed that judgment would have run owdrgebefore Defendant Dixon became the Circuit
Clerk in 2011. SeelLL. S.CT. R. 303. Thus, there is no nteto a claim that Defendant Dixon
interfered with Plaintiff's ability to pursue appeal from the adverse circuit court judgment.

To summarize, Plaintiff has not shownathhe is under imminent danger of serious
physical injury so as to escape the “three-sttikeke of 8§ 1915(g), thus he cannot proceed IFP
in this case. Moreover, his claims do satvive review under 28 U.S.C. § 1915A.

1. Show Cause Order

It does not escape the Court’s attention thainiff is a serial litigator who has racked
up substantial unpaid filing fees. aiitiff has filed a total of eightedawsuits in this Court, as
well as eight more in the Central District dlirlbis. After the enactment of the “three strike”
rule in 1996, by which time Plaintiff had alreaggcumulated at least thretikes, he continued
to file new actions undeterred by the provisiohg 1915(g). Since 2000, Plaintiff has brought
seven other cases in this distudtich were dismisseeither because he failed to show he was in
imminent danger of seriouphysical injury or becae they lacked merit. Each time, he

incurred another filing fee. Plaintiff has masteme installment payments toward these fees in

2 Johnson v. Gulash, et alCase No. 00-cv-70Tohnson v. Elliott, et gl.Case No. 00-cv-713ohnson
v. Snyder, et al.Case No. 0l-cv-551johnson v. Collins, et al.Case No. 05-cv-664johnson v.
Brooklyn, lllinois, et al. Case No. 09-cv-41&ohnson v. Smith, et alCase No. 09-cv-432lohnson v.
McLaurin, et al, Case No. 09-cv-462. In atidn, Plaintiff was allowed tgroceed with one claim in
Johnson v. Justus, et aCase No. 09-cv-336, but the case wasniised for failure to comply with a
court order.
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three of his cases, but a substantial amount renthie. Plaintiff’'s unpaid filing fees with this
Court for the cases Hes brought from 2000 throu@®09 currentlytotal $ 2,018.768. He has
incurred the obligation to pay additional $400.00 fothe instant case.

The courts of this circuit will not allow struck-out prisoners to repeatedly file new
lawsuits seeking pauper status without rdga the imminent danger requiremeeeNewlin v.
Helman 123 F.3d 429, 437 (7th Cir. 1997) (citiBgipport Sys. Int’l, Inc. v. Mack5 F.3d 185
(7th Cir. 1995)) (“A prisoner who becomes igddle under § 1915(g) to continue litigatimg
forma pauperisand who then files additional suits appeals yet does not pay the necessary
fees, loses the ability talé future civil suits.”),overruled on other grounds by Lee v. Clinton
209 F.3d 1025 (7th Cir. 20003loan v. Leszal81 F.3d 857, 859 (7th Cir. 1999) (“[U]npaid
docket fees incurred by litigants subject to 8 1915(g) lead straight to an order forbidding further
litigation.”).

Accordingly, Plaintiff shall be ordered &how cause why he should not be barred from
filing any further actions in this Court until such time as he pays in full the outstanding filing
fees he owes the Court as described herein.

V. Disposition

IT IS HEREBY ORDERED that Plaintiff's motion for leave to proceed IFP in this
case (Doc. 2) iPENIED. Plaintiff's obligation to pay the filing fee for this action was incurred
at the time the action was filed, thus the filing fee of $400.00 remains due and p&ya¢is.

U.S.C. 8 1915(b)(1)Lucien v. Jockisch133 F.3d 464, 467 (7t&ir. 1998). It isfurther

® The filing fee was $150.00 for Case Nos. 00-cv-700-cv-713 (partial payment made, balance due
$93.43), and 01-cv-551. The fee was $250.00 for Glse05-cv-664 (partial payment made, balance

due $232.00). The fee was $350.00 for Case Nos. 09-cv-336 (partial payment made, balance due
$343.33), 09-cv-416, 09-cv-432, and 09-cv-462. rEifhimay have been assessed additional fees for
cases filed from 1994 through 1996, but the Court’s current accounting system does not include records
for that period, thus, they shall not be included here.
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ORDERED that Plaintiff shall pay the full filig fee of $400.00 for this action withihirty-five
(35) days of the date of entry of this Order (on or befdkeril 7, 2014). See Ladienv.
Astrachan 128 F.3d 1051, 1056-57 (7th Cir. 199dphnson v. Kamminga4 F.3d 466, 468
(7th Cir. 1994). If timely paymens not made, an order will issuo collect this filing fee from
Plaintiff's inmate trust fund accouptirsuant to 28 U.S.C. § 1915(b).

Plaintiff is FURTHER ORDERED TO SHOW CAUSE why this Court should not
restrict him from filing any further actions inishCourt until such time as Plaintiff pays the
outstanding $2,018.76 owed for his previously fiktions in full, inaddition to the $400.00
filing fee for this action. Tender by Plaintiff of the f$2,418.76 in outstanding fees for these
actions to the Clerk of the Cduon or before Apt 7, 2014, shall be éemed by the Court to
discharge Plaintiff's duty to showause under this ordelf Plaintiff does not pay the full sum or
otherwise respond by this deadline to showseawhy a filing ban should not be imposed, a
filing ban order shall be ¢gred against Plaintiff. SeeSupport Sys. Int’l, Inc. v. Mack5 F.3d
185 (7th Cir. 1995).

IT IS FURTHER ORDERED that this action isDISMISSED with preudice for
failure to state a claim upon which eflimay be granted. Plaintiff IBDVISED that this
dismissal shall count as another “strike” untihe provisions of 28.S.C. § 1915(g).

The Clerk shalCLOSE THIS CASE and enter judgment accordingly.

If Plaintiff wishes to appeal the dismissaltbis case, he may fila notice of appeal with
this Court within thirty days of the entry of judgmentebFR. Arr. P. 4(a)(1)(A). If Plaintiff
does choose to appeal, he viié liable for the $505.00 appelldibng fee irresgective of the
outcome of the appealSeeFeD. R. Apr. P.3(e); 28 U.S.C. § 1915(e)(2Ammons v. Gerlinger

547 F.3d 724, 725-26 (7th Cir. 2008toan v. Leszal81 F.3d 857, 858-59 (7th Cir. 1999);
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Lucien v. Jockischl33 F.3d 464, 467 (7th Cir. 1998). Mover, because Plaintiff has “struck
out” and has not shown that heimsimminent danger of serioyshysical injury, this Court will
not grant him permission to proceedforma pauperion appeal. Finallyif the appeal is found
to be nonmeritorious, Plaintiff igaalso incur another “strike.” A timely motion filed pursuant
to Federal Rule of Civil Procedure 59¢apy toll the 30-day appeal deadlineEbFR. ApPpr. P.
4(a)(4).

Finally, Plaintiff isFURTHER ADVISED that he is under a continuing obligation to
keep the Clerk and each opposing party informeshgfchange in his address, and that the Court
will not independently investigate his whereabouts. This shall be done in writing and not later
than seven (7) days after a trarsbr other change in addresscors. Failure to comply with
this order will cause a delay inghransmission of court documents.

IT 1SSO ORDERED.

DATED: March 3, 2014

s/ MICHAEL J. REAGAN
UnitedState<District Judge
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