Garecht v. Professional Transportation, Inc. et al Doc. 127

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
ROBERT MURPHY,
Plaintiff,
Case No. 14-CV-378-SMY-DGW

VS,

PROFESSIONAL TRANSPORTATION,
INC.

N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

Before the Courts Defendant’s Motionfor Summary Judgment (Dod14) Plaintiff
Robert Murphy is proceeding oa single Count mplaint against Defendant Professional
Transportation, Inc. (“PTI})alleging violations othe lllinois Prevailing Wage Ac{“IPWA”),
820 ILCS 1301, et seq (Doc. 14)° For the following reasonssummary judgmenis
GRANTED.

Background

PTI is acorporationthat provides transportation servides railroads (Doc. 8lat 5).
Plaintiff Robert Murphywasone of a group of driveresmployed by PTivho wereassigned to
provide ground transportation services to the Union PaBiditroad allegedlyin connection
with track replacement wordn the lllinois High Speed RailrBject. (Doc. 14 at § 11).

The High Speed Rail Project
The lllinois High Speed Rail Project wastablishedo replaceand upgradexisting rail

track infrastructure beteen St. Louis and Chicago to accommodate high speed trains travelling

! Thecase was filed as a putative class action withn Garechas the original named plaintiffPlaintiff Murphy
was substituted as the named plaintiff after Garecht's death. (Doc. @8 ourt denied class certification (Doc.
121), leaving Murphy as the sole remaining plaintiff.
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up to 110 miles per hour. On December 10, 2010, PTI entered into a “Long Haul, Yard and
Shuttle Transportation Service” agreement to provide transport services to the Rhuific
Railroad Company (“Union Pacific). (Doc. &lat 419). Union Pacific and the lllinois
Departnent of Transportatio(fIDOT”) , acting on behalf of the State of Illinosntered into a
contract for he construction of the High SpkeRail Project (The High SpeedRail 2A
Construction Agreementhereinafter referred to as the “Agreement” HConstruction
Agreement”)on March4, 2011. (Doc. 8B at 12131). The Construction Agreement is the only
contract upon whicMurphybases hisclaim. (Doc. 115-2 at 15).

The Construction Agreemermontains a number of references to federal money or federal
law. In the recitals, it stas that Union Pacific and IDOT had applied for funding from the
ARRA (American Recovery and Reinvestment Act of 2009, Pub.L-3)1high speed ralil
appropriation and that IDOT had been selected to receive approximatelyldnifé the High
Speed RaiProject (Doc. 813 at 12). The Agreement explicitly requires compliance with a
number of federal statutes and regulationd. at 58).

Paragraph E in Exhibit J to the Agreemstates that Union Pacific “shall comply with
the provisions of 49 USC 8§24405(c)(2) with respect to the payment of prevailing wages with
respect to the [High Speed Rail] Project consistent with the provisions of 49 USC §p4312[
(Id.). Section 2432 mandateghat laborers and mechanidse” paid wages not less than those
prevailing on similar construction in the locality, as determibgdhe Secretary of Labamder
sections 314B144, 3146, and 3147 of title 40. Paragraph E further provides thia¢ tfederal
prevailing wage regulations and wage rdtestablished for purposes of this Agreement pursuant
to the rates provided bthe Department of Labor and certain applicable reguldti@me

incorporated into the Construction Agreement as an exhildt). (This language is consistent
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with the ARRA itself, whichrequiles that “[n]otwithstanding any other provision of law and in a
manner consistent with other provisions in this Act, all laborers and meclanmsyed by
contractors and subcontractors on projects funded directly by or assisted in wimofgadrby
andthrough the Federal Government pursuant to this Act shall be paid wag#esanot less
than those prevailing on projects of a character similar in the locality as detdriynthe
Secretary of Laboin accordance with subchapter IV of chapter 3fittef 40.” Pub.L. 1115 at

8 1606.

Additionally, IDOT took the position that this was a federal construction girajed that
federal (rather than stajeprevailing wage requirements applied. In that v&tting Deputy
Director of IDOT George WebeadvisedUnion Pacific of IDOT’s determinatiorthat, because
the High Speed Rail Project would Heased off of federal funds, [Union Pacifatjould use the
federal prevailing wage rates.” (Doc.-BAat 7).

TheJob

Plaintiff Murphy was employed by PTproviding transportation services for train crews
and equipment, allegedly in connection with the High Speed Rail Project. raid]lihe
transported train crews between the hotel where they were staying andahevpkre the track
replacement train vgaat the time, followdthe train as it moved, arnidok the crew to and from
lunch. (Deposition of Robert Murphy, Doc. 115t 43, 4647, 5861). He would also transport
supplies and sometimes equipment, including water, toiletries, and aaf-Bath device
(“EOT”). (Id. at 4344). Additionally, he sometimes functi@d as a “blocker” at uncontrolled
railroad crossings, placing his vehicle across the lanes and directimg ttaéf could not recall

how many times he had done so in the Stat#imdis. (Id. at41, 43).
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Thelllinois Prevailing Wage Act

The IPWA“applies to the wages of laborers, mechanics and other workers employed in
any public works, as hereinafter defined, by any public body and to anydee aontracts for
public works.” 820 ILCS 130/2. “Public works” is defined as‘all fixed works constructed or
demolished by any public body, or paid for wholly or in part out of public fundsl,]” anddes
“all projects financed in whole or in part with bonds, grants, loans, or other funds madblavail
by or through the State oryaof its political subdivisions|.]” Id. “Public body” includes the
Stateof lllinois “or any officer, board or commission of the State or any political subdivision or
department thereof, or any institution supported in whole or in part by public[fiindd.

The IPWA contains two additional limitations on its application. The first creates
exemption for “Federal construction projects which require a prevailigg determination by
the United States Secretary of Lab@20 ILCS 130/11. The second mits its application to
certaintypes of workers on covered projedpecifically:

laborers, workers and mechanics as are directly employed by contractors or

subcontractors in actual construction work on the site of the building or

construction job, and laborers, workers and mechanics engaged in the
transportation of materials and equipment to or from the site, but not including the
transportation by the sellers and suppliers or the manufacture or processing of
materials or equipment, in the execution of any contract or contracts for public
works with any public body][.]
820ILCS 130/3 The statute requires thabveredworkerson covered projects be paid no less
thanthe “general prevailing rate of hourly wages for work of a similar character on pubks wor
in the locality in which the work is performld 820ILCS 130/3.

The lllinois Department of Labor (“IDOL”) periodically publishes listings of the

prevailing wage by county and job classificatfoithe job classifications vary by county and the

2 Available athttps://www.illinois.gov/idol/LawsRules/ CONMED/Pages/Rates.aspx
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listings include the types of work performed by each classification. Priorrtongta project,
the public body awarding the contract is required dascértain the general prevailing rate of
hourly wages in the locality in which the work is to be performed, for each crayperof
worker or mechanic needed to execute the cofitaadt may request that the IDOL do s820
ILCS 130/4a). IDOL’s publishedrevailingwagerate documents direct thidr classifications
not otherwise set out or for tasks not subject to one of the stated classicdOL should be
contacted to make a determinatioRactors to be considered in determining similarity of work
include the requisite skills, training, and knowleddéiinois Landscape Contractors Ass'n v.
Dep't of Labor372 Ill. App. 3d 912, 923, 866 N.E.2d 592, 602 (200IMe statute alsprovides
for both administrative and judicial review of prevailing wage determinations. 130/9.

The IPWA providesa cause of action for any covered laborer, worker or mechaig “
is paid for his services in a sum less thanstifalated rates fowork done under such contract”
for the difference there may be tweeen the amount paid and the stipulated rate, together with
costs and attorney’s fees. 820 ILCS 130/11. A violator is liable tstéitefor a penalty of 206
percentof any suchunderpayment, and a plaintiff is entitled to a punitive damage aw&®b of
of the penaltyfor each month during which such underpayments remain unighid.

L egal Standard

Summary judgment is proper only if the moving party can demonstrate there is no
genuine issue as to any material fact and the movant is entitled to judgment as afrfeatter o
Fed. R. Civ. P. 56(a)Celotex Corp. v. Catrettd77 U.S. 317, 322 (1986)ees also Ruffin
Thompkins v. Experian Information Solutions, Im22 F.3d 603, 607 (7th Cir. 20098lack
Agents & Brokers Agency, Inc. v. Near North Ins. Brokerage,40@.F.3d 833, 836 (7th Cir.

2005). The moving party bears the burden of establishing that no material facts areime ge
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dispute; any doubt as to the existence of a genuine issue must be resolved against the moving
party. Adickes v. S.H. Kress & C898 U.S. 144, 160 (19703ee alsd_awrence v. Kenosha
County 391 F.3d 837, 841 (7th Cir. 2004). A party is entitled to judgment as a matter of law
wherethe noamovant “has failed to make a sufficient showing on an essential element of her
case with respect to which she has the burden of pr@#ldtex 477 U.S. at 323.
Discussion

The dispositivequestion is whether the High Speed Rail Project qualifies as a federal
construction projeatequiringa prevailing wage determination by the United States Secretary of
Labor. If so, the project as a whole is exempt from the requirements of tedRUMMuphy’s
claim for violation of the IPWA fails.

The primary goal of statutory construction is taletermine and give effect to the
legislature’sintent,and the best evidence of intent is the plain meaning of the langbaggle
v. Powell 839 N.E.2d 1008lll. 2005). That said, “federal construction project” is not defimed
the IPWA Murphy asserts that it is a “term of art” under the D®&ason Act (40 U.S.C. §
3142(a)) and requires that thexleralgovernment be a party to a construction agreement in order
for a project to qualifyas a federal construction projediDoc. 90 at &). But § 3142(a) offers
no such definition. It simply sets the scope of the DBason Act itself, limiting its application
to contracts where tifederalgovernment obDistrict of Columbia is a party.

The plain meaning of “federal construction projecs’simple and straight forward a
constructionproject having to do with, relating to or involving tfederalgovernment in some

way. In this casethe federal governmergwarded over a billion dollars in grant money and

3 The Court is unaware of any decision in which an Illinois court hasdzenesi the definition or boundaries of the
federal construction project exemption, and therefore must analyze thassgiexpects the lllinois Supreme Court
would if it were decidig the caseCarter v. Tennant Cp383 F.3d 673, 682 (7th Cir. 2004).
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imposed significant federal compliance requirements oprhject. While Murphy suggestshe
statutory terntfederal construction project” requireéksat thefederalgovernment actaily be a
paty to the project contracthére is nothing in the text itself to suggesth a narrow reading.
The only limitation is that ibe aprojectrequiringa prevailing wage determination by thS
Secretary of Labor.

Essentially Murphy would have the Court treat the phrasksjeral construction project
requiring a prevailing wage determination by the United States Secretaapaf’ and “project
falling within the original scope of the Davigacon Act” as synonymous. Tharenot one and
the same. The ARRA takes the DaBiacon prevailing wage determination mechanism and
expands its application to projects funded or assisted (in whole or in part) byl fredels
allocated pursuant to the ARRA.

Murphy arguesthat the draftes of the IPWA could only have intended the federal
construction project exemption to apply to DaBmcon Act projects, which were the only
projects requiring a determination by the federal Sacyetf Labor at that time. Howevahe
IPWA has been amended since the passage of the ARBRA Act 960058, effective January
1, 2010),and the legislature has I¢ffte fedeal project exemption undisturbed.

The lack of action to change or clarifiPWA'’s federal construction project exemption is
significant in light of thefact that at least two lllinois State agencies have takepasiéon that
a construction project that involves any federal funding requiring a prevailing wage
determination by the United States Department of Labagxempt fom the IPWA. First,
previouslydiscussed above, relative to the project in questiz@;T determinedhat becausthe
project was federally funded, it was correct to use federal, rather than staiimgevage law.

(Doc. 81-5 at 7).
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IDOT’s determinéion was in keeping with IDOL’s standing interpretation of the
interaction between state and federal prevailing wage lavan opinion letter dated March 29,
1993, the lllinois Attorney GeneralOffice noted that “the [lllinois] Department [of Labor]$ha
taken the position that the lllinois [Prevailing Wage] Act does not apply amy tihe U.S.
Secretary of Labor makes prevailing wage determinations.” 1993 WL 107971, at *6 (ll. A.G
Mar. 29, 1993). While opinion letters are not binding on a federal court (nor even entitled to
deference), they are “entitled to respect ... to the extent that [they] have thetp@ersuade|.]”
CenTra, Inc. v. Cent. States, Se. And Sw. Areas Pension %(8&.3d 592, 601 (7th Cir. 2009)
quoting Christensen v. Harri€ounty 529 U.S. 576, 587, 120 S.Ct. 1655, 146 L.Ed.2d 621
(2000). If this position was as contrary to the intent of the IPWA as Murphy clatfas,
reasonable to expect there to have bseme effort to address it by statutory or regulatory
process before now. Given the absence of any such éfferCourt finds IDOL'’s position, as
expressed by thiinois Attorney General, to be persuasive as to the proper interpretation of the
statutes federal construction project exemption.

Reading the federal construction projestemption to includéARRA projectsis also
consistentith thepurpose of having such an exemption. The only reason to have an exemption
for projects requiring a federarevailingwage determination is to prevgmijects from being
subject to two sets of prevailing wage requirements, including two differenegses for
making and challenging prevailing wage determinations. Thus, the exemption largoagst
logically an expression of legislative desire to avoid overlap and duplicationodf efthat end
is best served by the natural reading of the statutory language to includésmagbcas the one
at issudn this case

lllinois Supreme Court jurispdence suggests that it woutéach the same legal
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conclusion in this situation. IHayen v. Ogle Cty463 N.E.2d 124 (1984), the lllinois Supreme
Court notedthat the IPWAs federal construction project exemption functions to avoid conflict
between state and federal prevailing wage laws

[A] ny danger of potential conflict between the lllinois Prevailing Wage Act and

the DavisBacon Act is prevented by tH&tate Act which provides thaf{tlhe

provisions of this Act shall not be applicable to Federal construction projects

which require a prevailing wage determination by thmteédl States Secretary of

Labor” [820 ILCS 130/11] The possibility of conflict is so remote that it should

be dealt with only in a case presenting theflct, if one should aride
Id. at 129. This is not one of those remote cases. There ¢onilict here between federal
prevailing wage requirements imposed by the ARRA arelsdime requirements imposed
directly under the DaviBacon Act. The most reasonable interpretation of the exemption
language is that if federal law requires the Secretary of Labor to makevailipg wage
determination on a projedhe State of lllinois will refrain from imposing its own requirements
on that project. As such, the Court concludes that the High Speed Rail Project wasfesam
the IPWA statutory requirements.

Conclusion

Because the IPWAloesnot apply to the project which is the source of Murphy’s claim,
he cannot meet an essential element of dase and summary dismissal is warranted.
Accordingly, Defendant PTI's Motiorior Summary Judgment (Dot14)is GRANTED and the
case iSDISMISSED with pregudice. All otherpending motions arBENIED as moot. The
Clerk of Court iSDIRECTED to enter judgment in favor of Defendardagainst Plaintiffand
to close the case

IT 1SSO ORDERED.

DATED: March 1, 2018 g/ Staci M. Yandle

STACI M. YANDLE
United States District Judge
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