Menard v. Commissioner of Social Security Doc. 24

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARTHA J. MENARD,
Raintiff,
Civil No. 14-cv-961-JPG-CJP

VS.

COMMISSIONER OF SOCIAL SECURITY,

N N N N N N N N N

Defendant.

MEMORANDUM and ORDER

In accordance with 42 U.S.C. § 405(g), plaintifartha J. Menard seeks judicial review
of the final decision of the Commissioner ofc&b Security finding her at fault in causing
overpayment of benefits and denying waiver of repayment.

Procedural History

Ms. Menard began receiving retirement/suovis benefits (formerly called widow’s
benefits) in 1995 or 1996. In Ma2011, the Social Sedgty Administration noified her that she
had been overpaid in the amount of $142,749.80terAfer requests for reconsideration and for
waiver of overpayment were denied, she requested a hearing. (Tr. 10). ALJ William L. Hafer
found that she had been overpaid, that she wisilitin causing the overpayment and that she
was liable for repayment in a written decisidated November 23, 2012. (Tr. 10-13). The
Appeals Council denied review, and the decision of the ALJ became the final agency decision.
(Tr. 3). Administrative remedies have beemasted and a timely complaint was filed in this

Court.
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| ssues Raised by Plaintiff

Plaintiff raises the following issues:

1. The ALJ erred by failing to address whathige agency had the authority to
reopen her claim for benefits after 15 years.

2. The ALJ’s findings thaplaintiff had been overpaid and the amount of the
overpayment were not supped by substantial evidence.

3. The agency violated plaintiff's due presaights because thaginal claim file
has been destroyed, making it impossibleaoto prove that she was without
fault in causing the overpayment, and by failing to afford her a full and fair
hearing.

Applicable L egal Standards

This Court has jurisdiction to review “affijnal decision of the Commissioner of Social
Security made after a heagi.” 42 U.S.C. 405(g). SeBoley v. Colvin, 761 F. 3d 803 (7th Cir.
2014). A hearing was held, artde ALJ’s written decision wadesignated by the Appeals
Council as “the final desion of the Commissioner of Social Satuin your case.” (Tr. 6).
Thus, this Court has jurisdiction teview the decision of November 23, 2012.

Congress has directéde agency to seek jadtment (repayment) of funds when it has
mistakenly overpaid benefits. 42 U.S.C. § 404fgins v. Shalala, 22 F.3d 157, 159 (7th
Cir.1994). However, the agency’s authgtid obtain repayment is limited by 8404(b):

In any case in which more than the cor@tiount of payment has been made, there shall

be no adjustment of payments to, or recovery by the United States from, any person who

is without fault if such adjustment arecovery would defeathe purpose of this
subchapter or would be agat equity and good consciende making for purposes of
this subsection any determination of wiext any individual is without fault, the
Commissioner of Social Security shallesfically take intoaccount any physical,
mental, educational, or linguistic limitationcduindividual may havéincluding any lack
of facility with the English language).

Thus, the agency may not recover an oagnpent from the recipient where: (1) the

recipient was not at fault in causing the overpaymamt,(2) recovery would either defeat the
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purposes of Title Il of the Social Securifyct or otherwise be against equity and good
conscience. 20 C.F.R. 8§ 404.506. Howeverthd recipient was afault in causing the
overpayment, the ALJ's inquiry is at an etteins, 22 F.3d at 163 n. 2.

If the recipient was not at fault, the ALJ sticonsider the second element, i.e., whether
recovery of the overpayment wouli@éfeat the purposes of the Social Security Act or be against
equity and good conscience. Recovery defdaspurposes of the Act when it “deprives a
person of income required for ordinary and ssegy living expenses,” depending on the income
and financial resources of the recipient. 20 C.F.R. 8§ 404B#telos v. Apfel, 165 F.3d 1166,
1169 (7th Cir. 1999), overruled on other groundsiahnson v. Apfel, 189 F.3d 561 (7th Cir.
1999). Recovery may be against equity and good conscience when the recipient has changed
position to her detriment based oe tieceipt of the overpaid fundBanuelos, 165 F.3d at 1171.

This Court reviews the Commissier’s decision to ensure that the decision is supported
by substantial evidence and that no mistakes ofWave made. It is important to recognize that
the scope of review is limited. “The findings thie Commissioner of Soci&lecurity as to any
fact, if supported by dastantial evidence, shall be conclusive .” 42 U.S.C. § 405(g). This
Court uses the Supreme Court’s definition of saigal evidence, i.e'such relevant evidence
as a reasonable mind might accepa@squate to support a conclusiorRichardson v. Perales,

91 S. Ct. 1420, 1427 (1971).

In reviewing for “substantial evidence,” tlemtire administrative record is taken into
consideration, but thi€ourt does not reweigh evidence, tgsoconflicts, decide questions of
credibility, or substitute its owjudgment for that of the ALJBrewer v. Chater, 103 F.3d 1384,

1390 (7' Cir. 1997). However, while judicial revieis deferential, it is not abject; this Court



does not act as a rubber stafopthe Commissioner. SeRarker v. Astrue, 597 F.3d 920, 921
(7" Cir. 2010), and cases cited therein.

The Decision of the ALJ

ALJ Hafer found that Ms. Menard had beewerpaid benefits in the amount of
$142,749.80. In support of this finding, he cited to Ex. 12, the Non-Disability Appeal Report
prepared by an agency employee. (Tr. 12). ndied that plaintiff's attorney “described the
issues of reopening, fraud, and similar fault.” Hen stated that “there was no issue of
reopening in this case. . ..” (Tr. 12).

The ALJ concluded that plaintiff had not gad her burden of edtlshing that she was
without fault in causing the overpayment. Hiel not address the fact that the agency had
destroyed or lost her original ahaifile, but did note that she “s&al that she is unable to find the
necessary documents regarding d&yaplication.” (Tr. 12). He ls&d his conclusion that she was
at fault on the fact that she had not notifteé agency when she began receiving her Texas
pension. He stated that she had “previously been advised and acknowledged her duty to notify
the Administration.” He cited to Exhibit 22, theetnarks screen,” for that assertion. (Tr. 13).

The Administrative Record

1. Agency Documents
The agency'’s file relating to Ms. Menard’sginal application for survivor’s retirement
benefits had been lost or destroyed prior ®dldministrative proceedings regarding the alleged
overpayment.See, Tr. 126, 154-155. Thus, Ms. Menard’sgimal application for benefits was
not available to the ALJ.
In May, 2011, the Social Security Administratisent plaintiff a letter informing her that

she had been overpaid in the amoun$d#5,337.30. Although it is nantirely clear, the
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agency apparently discovered the overpaymémn Ms. Menard filedanother application in
2011 for benefits based on the earnings of her second husBemdlr. 149. In any event, the
letter explained that, if a person who receivewisar’'s benefits alsaeceives a “government
pension based on [her] own worlhér survivor’s benefit is reded by two-thirds of the amount
of the pension. The agency concluded that Maadvieg should not have been paid any survivor’s
benefit payments from October, 1997, throughoDet, 2010, because of her receipt of pension
benefitss The letter said that the total amoutue also included “a prior overpayment of
$4,314.00.” There is no explanation of wttdas amount represents. (Tr. 14-17).

Ms. Menard filed a request for waiver of overpayment, which was denied in October,
2011. (Tr. 30-31). In December, 2011, she requesthdaring before an ALJ. She was not
represented by counsel at that time. She wrote on the form that she requested a hearing because
“I do not believe | was overpaid. If | was, thewas not at fault and repaying the money would
be a financial hardship.” (Tr. 35).

The Notice of Hearing states that theefigral issue is whe¢r you were overpaid
retirements benefits within the meaning of satt203 of the Social Security Act. The specific
issues are whether you accuratedported self-employment earnings . . . . and if so, whether
deductions were improperly charged to your retirement benefits based on excess earnings.” (Tr.
74).

An attorney entered his appearanaegiaintiff in February, 2012. (Tr. 47).

! The agency determined that plaintiff was not entitled to any future retirement benefits because her
social security benefits were totally offset by the Texas pension benefits. Plaintiff does not dispute the
determination as to future benefits.

5



In August, 2012, plaintiff's attorney wrote the agency noting that the exhibits he had
received were not the entire fded requesting copies of the origlirapplication for benefits and
a “remarks” statement referréalin Exhibit 12. (Tr. 82).

Exhibit 12 is a “Non-Disability Appeal Repdmprepared by an agency employee. The
employee wrote that “Martha Memhfiled for benefits in 04/9@nd told us infromation [sic]
regaring [sic] a small non covered pension, and sigapplication with remarks statements that
she agreeded [sic] to notify SSA when she diiageetting the larger mocovered pension from
State of Texas. She was aware benefits coul toeal offset at that time, verification in paper
file.” (Tr. 44-45).

Exhibit 22 is described in the List ofxkibits as “SSA Field Office Remarks Screen
Shots explaining claimant did tell them about the two pensions tathtdgTr. 1). The Exhibit
is located Tr. 85-92. Pages 85 and 86 are ethdeates made by a Field Office employee. The
notes purport to quote paraphrase something that plaintificsar, perhaps, something that was
written on her application: “| undstand | have to notify Social 8&rity as soon as | am notified
by the Texas Teacher’'s Retirement System of wiatnonthly gross pension with then will be
so my Social Security benefits cha offset accordingly.” (Tr. 86).

On October 25, 2012, after the evidentiargrimgg, plaintiff's counsel submitted a letter
brief to the ALJ. Among othgroints, counsel statdtat “Your office has notified us, after my
correspondence of August 21, 20(Rxhibit 20), thatthe original claim file for the 1996
application has been lost or dested.” (Tr. 126). Counsel also noted that the standard for
“fault” is different depending owhether the issue is waiver mdpayment or the reopening of a

prior determination. He closdhe letter with tis paragraph:



Since we primarily dealt with pcedural matters on the originally

scheduled hearing date, | believeupplemental hearing would be

appropriate should you not agree ttidé matter is not subject to

reopening. (Tr. 126-127).

2. Evidentiary Hearing

ALJ Hafer held a hearing on Septemifi 2012. Ms. Menardvas represented by
counsel and her adult daughter vaéso present. (Tr. 145).

The ALJ stated that “The issue is — or theestion that goes a lomgay to resolving this
case is: At the time in 1996 when this application was filed, was any reference made to the fact
that Ms. Menard would start receiving a penspayment form the state of Texas, again a
pension based on non-covered earnings?” (Tr. 146). He also noted that Ms. Menard had filed a
request for reconsideration and a requesifmver of repayment. (Tr. 147).

Plaintiff's counsel objected to ExhibR2 (“remarks screen”) because there was no
indication of who prepared the statement and ‘tehtibey purportedly got éhinformation from.”

He also pointed out that the document referdQBC file issued from Little Rock,” but there
was no indication of “what that is.” €hALJ overruled the objection. (Tr. 153-154).

No testimony was taken at the hearing. Riffi& counsel made an offer of proof that
Ms. Menard was then 81 yeardand was in the early staget Alzheimer’'s disease. Her
daughter was taking care of her day-to-day seadd it was anticipated that she would soon
have to move into an assisted living facilitfhe attorney said that it was his understanding that
Ms. Menard “basically e no recollection whatsoever of aniytg as far back as 1996.” (Tr.
157-158).

The ALJ granted plaintiff's counsel leavo submit additional documents regarding

plaintiff's living expenses. ThéLJ stated that he would camh that the “correct account



number was used in conducting 8earches for these prior filesAt the end of the hearing, the
ALJ indicated that, if counsel requested a $aipental hearing, the ALJ “will not deny that.”
(Tr. 166-168).

Analysis

Plaintiff's first point concers the ALJ’s failure to addss whether the agency had the
authority to reopen her claim after 15 yearse AbJ’'s only reference in the written decision to
reopening was the enigmatic remark that “there was no issue of reopenirsgcasth . . .” (Tr.

12).

Whether or not the agency’action constituted a reopeg of the prior claim is
significant because, pursuant to 20 C.F.R. 8404.98& four years have passed since the initial
determination, the determination can be reopened (as is relevant here) if the initial determination
was “obtained by fraud or simildault.” 8404.988(c)(1). In this context, fraud involves an
intent to defraud; “similar fault” involveknowingly making an incorrect or incomplete
statement or knowingly concealing material mf@tion, but the intento wrongfully obtain
benefits is not required. SSR 85-20. On thHeephand, the standard fiinding fault so as to
preclude waiver of repayment isnler. In the waiver situation, &tlt” is defined more broadly;
the claimant is “not without fdt” for overpayment if the ovegyment resulted from “(a) An
incorrect statement made by the individual whiehknew or should have known to be incorrect;
or (b) Failure to furnish information which he kmer should have known to be material;. . . . “
20 C.F.R. 8 404.507. In effect, plaintiff argueattthe ALJ was required to determine whether
she met the higher intent standard for reapgrier claim. For her part, the Commissioner

argues that the determination of overpaymentneds reopening, but an initial determination in

its own right.



It does not appear that the Seventh CirQatrt of Appeals has spoken to this precise
issue. The Seventh Circuit considered the egjenability to requirerepayment of overpaid
benefits inHeins v. Shalala, 22 F.3d 157, 159 (7th Cir.1994), aBdnuelos v. Apfel, 165 F.3d
1166, 1169 (7th Cir. 1999), oveted on other grounds iohnson v. Apfel, 189 F.3d 561 (7th
Cir. 1999). InHeins, the determination of overpaymentsMaeated as a reapag of the prior
claim, and the Court found that the higher stathdd fault for a reopaing had been meteins,

22 F.3d at 161-162. IBanuelos, however, the issue of whethitie plaintiff was at fault was
considered under the lower startlapplicable to whether repayment should be waived, and
there was no discussion of the staxd@r reopening a prior claimBanuelos, 165 F.3d at 1169-

1170. In neither case did the Sevefircuit actually hold that thagency’s action in seeking
repayment of overpaid benefits constituted a reopening. The lack of discussion of the standard
for reopening a claim iBanuelos may have resulted from the partiésilure to raise the issue.

The Commissioner argues th@aintiff did not exhaust admisirative remedies as to the
issue of overpayment, meaning that she cannogsbtite issue of the propriety of reopening the
claim, because she only requested a waiver ofyreeat. Doc. 22, p. 4-5. This Court disagrees.

In herpro se request for hearing, Ms. Menard statedltl not believe | was overpaid. If | was,

then | was not at fault and repaying the moneybh be a financial hardship.” (Tr. 35). The
Notice of Hearing states that the “general issuevlisther you were overpaid retirements

benefits within the meaning of section 203 of the Social Security Acte Jecific issues are
whether you accurately reported self-employment earnings . . . . and if so, whether deductions
were improperly charged to your retirement benefits based on excess earnings.” (Tr.
74)(emphasis added.) Lastly, the ALJ acknowleglgtihe hearing that Ms. Menard had filed a

request for reconsideration andequest for waiver of repayment(Tr. 147). The original
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notice of overpayment instructed that, if Ms. Menard wished to appeal, she should request
reconsideration. (Tr. 15).

The Commissioner also argues that a dateation of overpayment is not a reopening
based on direction contained in POMS, theerey’s procedural manual. Doc. 22, p. 5.
However, the Supreme Court has held thatagency’s claims manual “has no legal force”
because it not a regulationSchweiker v. Hansen, 101 S. Ct. 1468, 1471 (1981). See also,
Parker for Lamon v. Sullivan, 891 F.2d 185, 190 (7th Cir. 1989)(“The POMS manual has no
legal force. . ..").

20 C.F.R. 8404.902 sets forth a nonexhauslisteof actions thatqualify as “initial
determinations.” Included among them are determinations about “underpayment or
overpayment” and whether an overpayment mustpaid. 8404.902(j) & (k).However, it is
difficult to understand how a determination o¥erpayment could be made without also
reopening the prior claim. Plaintiff cit€oyle v. Barnhart, 2005 WL 713343 (E.D. Pa. Mar. 28,
2005) as instructive. The DigttiCourt stated in that case:

A complete review of 20 C.F.R04.902 reveals that an “initial

determination” simply means that thet@henination is “subject to administrative

and judicial review.” Therefre, both the original computation of benefits and the

recomputation of benefits would logicalbe considered initial determinations

because they are subject to such review. At the same time, under 20 C.F.R.

404.987-989, the recomputation may alsadesidered a “reopening” because

the case must be reopened and reassessadyfeecomputation to occur. If this

were not true, 20 C.F.R. 404.987-989 wobédrendered virtually meaningless.

Specifically, 20 C.F.R. 404.988(b) cleasdates that a determination may be

reopened within four years only uporetfinding of good cause, as defined in 8

404.989. Good cause for reopening a deteatitn includes a “clerical error in

the computation or recomputationli#nefits was made.”420 C.F.R. 404.989(2).

These provisions would have no meaning rfecomputation was not considered a

“reopening.”

Doyle, 2005 WL 713343, at *5.
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Doyle is, of course, not authoritative preeat, but its logic is compelling. A
determination of overpayment is an “initial deteration” in that it is subject to administrative
and judicial review, but it is diffult to see how it is not also aopening of the prior claim. In
the circumstances of this cas@wever, it is ultimately unnecessdoy this Court to decide the
issue because the ALJ’s decisignnot supported byubstantial evidence regardless of which
standard of fault applies.

The ALJ found that Ms. Menard was “not without fault” because she “had been
previously advised and acknowledged her duty tifynthe Administration.” Tr. 13. He cited
to Exhibit 22, the “remarks scréeas support for this finding.

As plaintiff argues, there is no indicationwifio authored the “remarks screen,” when it
was created, whether it was created in thenargi course of business, or why it was kept
separate from the rest of the file, which has Hesehor destroyed. Therefore, the Court finds
that Exhibit 22, the only evidence cited by theJAfbr his fault determination, does not provide
substantial support fahe ALJ’s decision.

The Commissioner argues that plaintiff @dhe burden of proving that she was entitled
to waiver of overpayment because she was witfeat in causing the overpayment. Doc. 22, p.
8-9. That is the general rule. S8anuelos, 165 F.3d at 1170. That does not mean, however,
that the ALJ’s decision isupported by substantial evidence.

There was, in factho evidence before the ALJ that plaintiff was advised and
acknowledged that she had to notify the agembgn she began receiving payments from her
Texas pension. The “remarks screen” does pastitute such evidenceWhere the primary
piece of evidence relied upon by the ALJ doessumport the proposition for which it is cited,

the ALJ has failed to build the requisite “logical bridge” from the evidence to his conclusion.
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Scott v. Astrue, 647 F.3d 734, 740 (7th Cir. 2011), citimgry v. Astrue, 580 F.3d 471, 475 (7th
Cir.2009).

The Commissioner has made no effort to akxpWwhat happened to the original claim file
or to explain how the “remarks screen” was adat It is fundamentally unfair to expect Ms.
Menard to come up with evidence to courtter unsupported remarks of an anonymous agency
employee in these circumstances.

The Commissioner also defends the ALJécision on the basis d@h plaintiff should
have known that she was obliged to informdlgency when she began receiving payments from
the Texas pension. Doc. 22, pp. 8-Bhis argument runs afoul of ti@henery doctrine. See,
Securities and Exchange Commission v. Chenery Corporation, 63 S.Ct. 454 (1943). The ALJ
did not find Ms. Menard at fault becausee skhould have known thahe had to notify the
agency; he found her at fault because he datedrthat she had actual knowledge of her duty.
The Commissioner cannot now defend the decisiom basis not embraced by the ALJ. Itis
“improper for an agency's lawyer to defend its decision on a ground that the agency had not
relied on in its decision....McClesky v. Astrue, 606 F.3d 351, 354 (7th Cir. 2010). See also,
Hughes v. Astrue, 705 F.3d 276, 279 (7th Cir. 2013) (“Chaeteristically, and sanctionably, the
government's brief violates ti@henery doctrine.....”).

In her request for waiver of overpayment, Ms. Menard stated that “Years ago when |
applied for SSA survivor benefits, | am suréold the interviewer that | had two pensions.
Those pensions represent my working life and | wadt have forgotten them.” (Tr. 20). The
ALJ accepted that she did, in fact, inform theerazy that she expectdd receive pension
payments from two separate pensions based owbwk as a teacher. (Tr. 12). There was no

actual evidence in the record befdhe ALJ that Ms. Menard was informed that she had a duty

12



to inform the agency when she began receivingebts from the Texas pension. It is entirely
plausible that, having informed the agencytité existence of the Texas pension, Ms. Menard
thought she had fulfilled her obligation and thae agency would contact her if more
information were needed.

The Court also finds that the ALJ errednat granting her request for a supplemental
hearing after indicating that he would grant such a request. The Commissioner argues that
another hearing would be futile, but that is ineotr It may be that Ms. Menard has evidence to
submit on the issue of fault. And, again, theftassioner is defending the decision on a basis
not relied upon by the ALJ. The ALJ did nofuge plaintiff's request for another hearing
because another hearing would hbeen futile. Rather, he did ngive any reason at all and did
not even acknowledge in his decision thla¢ had requested applemental hearing.

For the above reasons, the Court conclilkdasthe ALJ’s decisin was not supported by
substantial evidence and was thedurct of legal errors. This case must be remanded for further
proceedings.

If, on remand, the ALJ determines thamiptiff was without fault in causing the
overpayment, he must then consider whetheowery of the overpayment would either defeat
the purposes of Title Il of the Social SaturAct or otherwise be against equity and good
conscience. 20 C.F.R. 8 404.506. This requimessideration of plaintiff's necessary living
expenses and her income and financial resources. 20 C.F.R. § 4@a5@80s v. Apfel, 165
F.3d 1166, 1169 (7th Cir. 1999), overruled on other groundshinson v. Apfel, 189 F.3d 561
(7th Cir. 1999).

The evidence is incomplete as to Ms. rded’s necessary limg expenses and her

financial resources. iwas suggested at the first hearing thla¢ would be reqred to enter an
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assisted living facility in the near future, but detailed evidence of when that would occur or
the costs involved was entered tm the record. Counsel'stter requesting a supplemental
hearing states that he was gathering evidaegarding Ms. Menard’'s health. (Tr. 127).
Obviously, a move to an assistéding facility would have a significant effect on plaintiff's
necessary living expenses.
Conclusion
The Commissioner’s final decision findingapitiff at fault and denying waiver of
repayment iSREVERSED and REMANDED to the Commissioner for rehearing and
reconsideration of the ewvadce, pursuant to senterfoer of 42 U.S.C. 8405(Q).
The Clerk of Court iDIRECTED to enter judgment in favor of plaintiff.
IT 1SSO ORDERED.
DATE: 9/8/2015
§/J. Phil Gilbert

J. PHIL GILBERT
DISTRICT JUDGE
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