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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

HENRY L. MACK, # B-53412, )
)
Plaintiff, )
)
VS. ) Case No. 14-cv-928-MJR
)
WARDEN HERRINGTON, )
OFFICER QUALL, )
WARDEN WILLIAMS, )
M. OLSON, )
DOCTOR BAKER, )
and MILLS, )
)
Defendants. )

MEMORANDUM AND ORDER

REAGAN, District Judge:

Plaintiff is an inmate of the lllinoi®epartment of Corrections. He had been
incarcerated at Western lllinois Correctional @erftWestern”) until a recent temporary transfer
to Dixon Correctional Center @. 6). He brings thipro se civil rights ag¢ion pursuant to 42
U.S.C. 8 1983, complaining of constitutionalolations that occurred during his prior
incarceration at Menard Correctior@@enter (“Menard”), as well asther violations occurring at
Western. Plaintiff is serving tee ten-year sentences for sexassault. His Menard claims
concern deprivation of legal documents relatimdPlaintiff’s criminal case as well as a pending
civil case. The claims against prison offisight Western assert retaliation and deliberate
indifference to a seriousedical condition.

Plaintiff has organized the factual allégas of his complaint into three sections,

labeled as “Claims I-Ill.” Each set of claims is summarized below.
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Claim |

This claim is against Menard Defentiahilerrington and Quall. On February 12,
2013, Plaintiff was due to be trsfierred from Menard on a cowtit to Statevile Correctional
Center (“Stateville”) (Doc. 1, p4). He was taken to the persbpeoperty office at Menard to
have his belongings stored untikhieturn, and also to reviewettfwrit property” items (legal
documents) which were to be sent along with torstateville. Menard was on lockdown at the
time, so Plaintiff’'s hands were cuffedhyed his back during this movement.

Defendant Quall was on duty at the pmbypeffice, and presented Plaintiff with
an inventory sheet of the persopabperty that was going to storagBlaintiff told him that the
inventory was correct, and DefemaQuall told Plaintiff to gijn the document. Plaintiff was
unable to do so with his hands cuffed, so Ddént Quall signed Plaintiff's name for him.
Plaintiff objected, saying, “I dobh’approve of people signing my name” (Doc. 1 p. 5). This
infuriated Defendant Quall, who responded, “Fitithen, your property just won’'t go with you
then.” 1d.

After arriving at Stateville, Plaintifliscovered that in & none of his writ
property was sent there with hinMoreover, when he returned to Menard on February 27, 2013,
and retrieved his other storedoperty, the writ propeytwas not there (Doc. 1, p. 6). Defendant
Quall laughed when Plaintiff asked him about thé items. None of that writ material has ever
been found in the 17 months since the deat. The missing items included “urgent,
irreplaceable legal documents” relating to Plaintiff's criminal and civil cases, including witness
affidavits Plaintiff needs for ki post-conviction case. He adsethose documents are critical
because neither witness is nowliwg to cooperate with him. Tproperty also included copies

of “grievances that went missing while in theeaf Menard C. C. counselors, which led to
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[Plaintiff] losing a Pavey hearing” in his previous casgow pending in this Courtylack v.
Fahim, Case No. 12-cv-986-MJR-SCW.

Plaintiff filed a grievance over Defdant Quall’'s conduct, which he also
forwarded to Defendant Warden Herrington. h#er got a response, and was transferred to
Western on March 6, 2013. In atldn, Plaintiff complains thaDefendant Herrington failed to
notify “proper authorities” or initiate a criminal investigation over Defendant Quall’s forgery of
Plaintiff's signature on the propgrinventory sheet (Doc. 1, p. 8).

Claim II

The remaining events outlined in thatstment of claim all occurred at Western
lllinois Correctional Center (Dod,, pp. 9-20). First, Defendant€ain (Library Clerk) discarded
the response Plaintiff had peaed to the pending motion for summary judgment filed by the
defendants in Case No. 12-cv-986-M3RW. Plaintiff then had toe-draft the entire document,
without the exhibits he planned sobmit, because the first setpHpers he mailed to Defendant
Olson for filing contained his only originals ¢b. 1, p. 10). She filed the second response for
him on April 15, 2013, but refused to include g@an which Plaintiff decribed her conduct in
discarding the originalesponse and exhibits. Plaintiff asserts thabefendant Olson’s conduct
was in retaliation for his activity of filinguit against her fellow IDOC co-workers.

Claim 111

Plaintiff's final claim is against W&ern Defendants Doctor Baker and Nurse

! The undersigned Judge dismissed three Defendaatstifig, Scott, and Reinhold) without prejudice
from Case No. 12-cv-986-MJR-SCW, upon finding thaimiff failed to exhaust his administrative
remedies against them by filing grievances at Mei(@oc. 88 in Case No. 12-cv-986, March 6, 2014).

2 Plaintiff's response to the summary judgment motion was docketed as DocM@dkiv. Fahim, Case

No. 12-cv-986-MJR-SCW. He later filed in thedse a copy of his grievance over Defendant Olson’s
omission of the page complaining about her, as Doc. 65.
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Practitioner Mills, for failing to treat and delayitg@atment of a recurring ear infection (Doc. 1,
pp. 12-13, 15-16, 18), and failing to treat his divelosis and bloody stool (Doc. 1, pp. 14, 17-
20). In addition to displaying tiberate indifference to Plairfis serious medical conditions, he
alleges that these Defendants’ refusal to addnesbloody stool conditiowas in retaliation for
the fact he had sued several Menard employegsaalth professionals over failing to treat that
same medical problem (Doc. 1, pp. 19-20Plaintiff observed Defedant Baker reading legal
documents relating to that earlier lawsuit whigdére contained in Plaiifits medical file.

Finally, Plaintiff includes Defendant Wams (Warden at Western) in both Claim
Il and Claim Ill, because he failed to intereeafter receiving emergency grievances over the
lack of medical care, as well &g actions of Defendant Olson.

Severance of Claims Against Western Correctional Center Defendants

At the outset, it is clear from the complaint that Plaintiff has improperly joined
two sets of claims that bmig in separate lawsuits. @®eorge v. Smith, 507 F.3d 605 (7th Cir.
2007), the Seventh Circuit emphasized that uredlataims against different defendants belong
in separate actions, “not only to preveng tort of morass” produced by multi-claim, multi-
defendant suits “but also to ensure thatqress pay the required filing fees” under the Prison
Litigation Reform Act. George, 507 F.3d at 607, (citing8 U.S.C. § 1915(b), (g)). Plaintiff's
complaint contains two distinct sets of claimaiagt different defendants: (1) “Claim I” against
Menard Defendants Quall and Herrington regardimegdeprivation and desttion of Plaintiff's
legal documents (Doc. 1, pp. 4-8); and (2) ‘i@ldl” against Western Defendants Olson and
Williams for retaliation (Doc. 1, pp. 9-11) and I&n 111" against Western Defendants Baker,

Mills, and Williams for deliberate indifference medical needs and for retaliation (Doc. 1, pp.

® The bloody stool condition was one issue raised in Plaintiff's complaint claiming deliberate indifference
to medical needs iNlack v. Fahim, Case No. 12-cv-986-MJR-SCW, still pending before the undersigned
Judge.
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12-20). The events underlying Claim |, whiarose in Menard, aractually and legally
unrelated to the matters raised in Claimsnidl &ll, which arose in Western. Claim | involves
different Defendants from the parties namedQlaims Il and Ill. While Plaintiff raises
retaliation claims against both Menard and WesBafendants, the acts of retaliation, as well as
the individual Defendants, are distinct are not properly joined in the same suit.

Consistentvith the George decision and Federal Ruté Civil Procedure 21, the
Court shall seve€laims Il and 11l of Plaintiff's complait) and shall open a single new case with
a newly-assigned case number, in which Plaintidfy proceed on his claims against the Western
Defendants. However, Plaintiff shall have an opportunity to voluntarily dismiss the newly
severed case if he does not wish to proceed oe ttlasns or incur the additional filing fee.

If Plaintiff does not voluntarily disres the severed case, that case shall be
transferred to the United Statd3istrict Court for the Central District of lllinois for a
determination of whether Plaintiff shall be granted leave to proceed in that actiorman
pauperis, and for a merits review of his claimsirsuant to 28 U.S.C. § 1915A. The reason for
the anticipated transfer is that Westerriosated in Brown Countywithin the geographical
boundaries of the Central District.he Court finds it appropriaterf®laintiff’'s severed claims to
be adjudicated in the district where they ar@sewell as where thodeefendants are located.
See 28 U.S.C. § 93(c); 28 U.S.€.1391(b); 28 U.E. § 1404(a).

Merits Review Pursuant to 28 U.S.C. § 1915A

Because Claims Il and Il shall be severed into a separate case, the Court’s merits
review of the complaint shall be limited to examination of Claim | agjnst Menard Defendants
Herrington and Quall.

Under 8§ 1915A, the Court irequired to conduct a promgptreshold review of the
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complaint, and to dismiss any claims that arnefous, malicious, fail tstate a claim on which
relief may be granted, or seek monetaaljef from an immune defendant.

Accepting Plaintiff's allegations asuw, the Court finds that Plaintiff has
articulated two colorable federal causésction against Defendant Quall:

Count 1: Claim fordenial of access to the courts, where Plaintiff alleges that the
loss of his copies of grievances and wgs affidavits caused his claims against
some Defendants in Case No. 12986-MJR-SCW to be dismissed, and
impaired his ability to pursuleis post-conviction case; and

Count 2: Retaliation claim, where Defendant Quall withheld Plaintiff's
documents from being transferred with him for the court writ, and then destroyed
the documents, because Plaintiff commtal about Defendant Quall signing
Plaintiff’'s name without permission.

However, Plaintiff's allegations fail tetate any constituinal claim upon which
relief may be granted against Defendant Herangh connection with Counts 1 or 2 above. He
also fails to state a claim agat Defendant Herrington for failg to take action over Defendant
Quall's “forgery” of Plaintiff's signature, or for failing to spond to Plaintiffs grievances.
Defendant Herrington shall thbe dismissed from the action.

Furthermore, to the extent that Plaintiff might be seeking compensation for the
mere monetary value of any of his legal pmtyéhat was lost/destyed by Defendant Quall,
such an action belongs in the lllinois Cowit Claims. Plaintiff has the right, under the
Fourteenth Amendment, to be free from deprores of his property by ate actors without due
process of law. However, such a claim carb®brought in federal court, because the process
afforded by the state in the Court of Claimsseek monetary damages provides an adequate
remedy to satisfy due process concerfSse Murdock v. Washington, 193 F.3d 510, 513 (7th
Cir. 1999);Sewart v. McGinnis, 5 F.3d 1031, 1036 (7th Cir. 1993); 7Qb.IComP. STAT. 505/8

(1995). Where the state provides an adequatedgriaintiff has no fedefaivil rights claim.
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Hudson v. Palmer, 468 U.S. 517, 530-36 (198@vailability of damagesemedy in state claims
court is an adequate, gafeprivation remedy).

Dismissal of Defendant Herrington

Section 1983 creates a cawdeaction based on persdniability and predicated
upon fault; thus, “to be liableinder 8 1983, the individual deféant must have caused or
participated in a constitional deprivation.” Pepper v. Village of Oak Park, 430 F.3d 809, 810
(7th Cir. 2005) (internal quotations and citatiamsitted). Based on the facts as described in
Plaintiff's complaint, Defendanterrington had no direct involugent in the incident between
Plaintiff and Defendant QuallHe learned about it only later,rdugh Plaintiff's grievance. A
prison official’s role in respondg to a grievance does not le@dany liability for the conduct
which gave rise to the grievanc&eorge v. Smith, 507 F.3d 605, 609-10 (7@ir. 2007) (“Only
persons who cause or participatethe violations are respons#hl Ruling agairtsa prisoner on
an administrative complaint does not cause or contribute to the violation.”). Furthermore, the
failure to respond to a grievance, or any othlérged mishandling of a grievance “by persons
who otherwise did not cause or participait¢he underlying conduct states no clain©ivens v.
Hingley, 635 F.3d 950, 953 (7th Cir. 2011$ee also Grieveson v. Anderson, 538 F.3d 763, 772
n.3 (7th Cir. 2008);Antonelli v. Sheahan, 81 F.3d 1422, 1430 (7th Cir. 1996). Finally,
Defendant Herrington cannot beldhdéiable for any unconstitutional conduct of Defendant Quall
on the basis of his supervisorytlaority, because the doctrine oéspondeat superior is not
applicable to § 1983 actionsSanville v. McCaughtry, 266 F.3d 724, 740 (7th Cir. 2001)
(citations omitted). For these reasons, the complaint states no claim against Defendant
Herrington.

In addition, dissatisfiedas Plaintiff may be about Defendant Herrington’s failure
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to take any action against Defendant Quall fargfng” Plaintiff's sigrature on the inventory
document, this inaction did notolate the Constitution. Plaintiff has no constitutional right to
demand that criminal charges, or even a crahnimvestigation, be brouglagainst a prison guard
or any other individual.See generally Diamond v. Charles, 476 U.S. 54, 64-65 (1986) (holding
that private citizens cannot compel enforcetmeh criminal law). Similarly, he has no
constitutional right to demand ahthe prison warden take any disciplinary action against an
employee. This claim, as well as all othedaims against Defendant Herrington, shall be
dismissed with prejudice.
Disposition

DEFENDANT HERRINGTON is DISMISSED with prejudice, as are all claims
against him, for failure to state a constitutional claim upon which relief may be granted.

IT IS FURTHER ORDERED that Plaintiff's claims designated in the complaint
as “Claim II” and*“Claim IIl,” which are unrelated to theadins remaining in this action
against Defendant Quall, aB=VERED into a new case. That new case shall include:

1) Claims againdDEFENDANTS OLSON and WILLIAMS for retaliation and
possible interference withiccess to the court&€aim II” in the complaint); and

2) Claims againsDEFENDANTS BAKER, MILLS and WILLIAMS for
deliberate indifference to mexdil needs, and retaliatioriGlaim III” in the
complaint);

The new caseSHALL BE ASSIGNED to the undersigned District Judge for
further proceedings. Inénew case, the ClerklHRECTED to file the following documents:

(1) ThisMemorandunmandOrder

(2) The Original Complaint (Doc. 1)

3) Plaintiff's motion to proceeih forma pauperis (Doc. 2)

4) Plaintiff's notice of tempary change ofddress (Doc. 6)

(5) The Prisoner Trust Fund Account Statement (Doc. 7)

Plaintiff is ADVISED that if, for any reason, he does not wish to proceed with the
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newly-opened case, he must notify the Couxtiiting within 35 days (on or before October 21,
2014). Unless Plaintiff notifies the Court tHae¢ does not wish to pursue the newly opened
action, hewill be responsible for an additional filing feeof $350.00° No service shall be
ordered on any Defendants in the severed caseésdirtte. As noted aboyé& Plaintiff chooses

to go forward with the severed cagieshall then be transferred toe Central District of lllinois
for a merits review pursuant to 28 U.S.C.B3A and for a ruling on Plaintiff's request to
proceedn forma pauperis.

IT IS FURTHER ORDERED that theonly claims remaining in this action are

COUNTS 1 and 2 against Defendant QUALL, for denial of access to the courts and for

retaliation. This case alt now be captioned aslENRY L. MACK, Plaint iff, vs. OFFICER
QUALL, Defendant.

IT IS FURTHER ORDERED that DefendantsWILLIAMS, OLSON,
BAKER, and MILLS areTERMINATED from this action with prejudice.

As to COUNTS 1 and 2against Defendant Quall, which remain in the instant
case, the Clerk of Court shall prepare for Defen@dmLL: (1) Form 5 (Notice of a Lawsuit
and Request to Waive Service of a Summons), and (2) Form 6 (Waiver of Service of Summons).
The Clerk isDIRECTED to mail these forms, a copy ofetltomplaint, and this Memorandum
and Order to Defendant’s place of employmenidastified by Plaintiff. If Defendant fails to
sign and return the Waiver of Sexe of Summons (Form 6) to ti@derk within 30 days from the
date the forms were sent, the Clerk shall takpropriate steps to effect formal service on

Defendant, and the Court will require Defendanp&y the full costs of formal service, to the

* If Plaintiff's request to proceeih forma pauperis (“IFP”) in the severed case should be denied, the
filing fee would total $400.00. Litents who are denied leave to peed IFP are assessed an additional
$50.00 administrative feeSee Judical Conference Schedule of Fees - District Court Miscellaneous Fee
Schedule, 28 U.S.C. § 1914, No. 14.
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extent authorized by the FedeRales of Civil Procedure.

If the Defendant cannobe found at the addregmovided by Plaintiff, the
employer shall furnish the Clerk with the Defentiacurrent work addiss, or, if not known, the
Defendant’s last-known address. This inforimatshall be used only for sending the forms as
directed above or for formally effecting sex@i Any documentation of the address shall be
retained only by the Clerk. Address informatiomlkimot be maintained in the court file, nor
disclosed by the Clerk.

Plaintiff shall serve upon Defendant {(gvon defense counsel once an appearance
is entered), a copy of every further pleadorgother document submitted for consideration by
the Court. Plaintiff shall include with the originadper to be filed a cértate stating the date
on which a true and correct copy of any docuieas served on Defendant or counsel. Any
paper received by a district judge magistrate judge that has rmden filed withthe Clerk or
that fails to include a certificate ofrsece will be disregrded by the Court.

Defendanis ORDERED to timely file an appropriate responsive pleading to the
complaint and shall not e filing a reply pursuarnio 42 U.S.C. § 1997¢e(Q).

Pursuanto Local Rule 72.1(a)(2), this action IREFERRED to United States
Magistrate Judge Stephen C. Williamsfor further pre-trial proceedings.

Further, this entire matter shall IREFERRED to United States Magistrate
Judge Williams for disposition, pursuant todab Rule 72.2(b)(2) and 28 U.S.C. § 636(tAxll
parties consent to such areferral.

If judgment is renderedgainst Plaintiff, and thpidgment includes the payment
of costs under § 1915, Plaintiff will be reqeor to pay the full amount of the costs,

notwithstanding that his application to proceedforma pauperis has been grantedSee 28
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U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time applican was made under 28 U.S.C.
§ 1915 for leave to commence this civil action withioeing required to preyy fees and costs or
give security for the same, the applicant and hiseorattorney were deemaalhave entered into
a stipulation that the recovery, if any, securedha action shall be paid to the Clerk of the
Court, who shall pay therefrom all unpaid costethagainst Plaintiff and remit the balance to
Plaintiff. Local Rule 3.1(c)(1).

Finally, Plaintiff is ADVISED that he is under a contimng obligation to keep the
Clerk of Court and each opposingtyanformed of any change ims address; the Court will not
independently investigate his wkabouts. This shall be done writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmissmincourt documents and may result in dismissal of this action
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: September 16, 2014

s/ MICHAEL J. REAGAN
U.S.District Judge
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