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MEMORANDUM AND ORDER

Yandle, District Judge:
Pending before the Court is Defendants’ Partial Motion for Summary Judgment (Doc
130). Plaintiff filed a response in opposition. For the following reasons, the motion is

GRANTED in part and DENIED in part.

Backaround

Plaintiff David Bentz an inmate aMenard Correctional Center (“MenargBrings this
lawsuit pursuant to 42 8.C. § 1983asserting that various lllinois Department of Corrections
(“IDOC”) employees violated his constitutional right®n October 1, 2015he Courtscreened
Bentz’s Complaint pursuant to 28 U.S.C. 8§ 1918Aoc. 12) finding that Bentz articulated the
following colorable claims

Count 1: First Amendment retaliation claim against Defenda@itsistopherMcClure,
DouglasLyerla, RichardMoore, “Cowan,* Michael BakerBrian Kulich, and John Doe
Badge #3835 for participating in and/or condoning the issuance of a false disgiplinar
report against Plaintiff on April 9, 2012; and against Defendiioholas Bebout for
denying Plaintiff access to the law library that same day in responseittifiPfding
lawsuits against correctional officers.

Count 2: Fourteenth Amendment due process claim against DefenRabertHughes

and David Johnson for refusing to hear evidence in Plaintiff's defense at his degipli
hearingon April 12, 2012 and finding Plaintiff guilty in the absence of any evidence in
support of that conclusion.

Count 3: Eighth Amendment conditions of confinement claim against Defen&yas
Davis, JesseReid, Jeff Miller, Jerry Witthoft, JameMallory, and Donald.indenberg for
their deliberate indifference to the conditions of Plaintiff's confinement ¢ham
excessive heat, unsanitary cell conditions, and lack of water) while he wexgégation
from April 9, 2012 until July 9, 2012.

Count 4: Eighth Amendment conditions of confinement claim against DefendRyds
Davis, JesseReid, Jeff Miller, Justin Kempfer, Jame#/allory, Jerry Witthoft, Donald

! Menard employee Rebecca Cowan was served with Bentz's complainteahdrfianswer. Bentz later informed
the Court that Rebecca Cowan is the wrong person, and that he intendéuytsuit against a male Menard
employee named Cowan who worked in thegr Internal Affairs office. However, Bentz's request forstitbtion

of parties was denied.
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Lindenberg, and Dild&yfor their deliberate indifference to the conditions of Plaintiff's
confinementwhile he was in segregation from September 24, 2012 until September 28,
2012.
Count 5: Eighth Amendment conditions of confinement claim against DefendRas
Allen, NicholasBebout,Kent Brookman, Chad ForstingDilday,” Susan Easton, John
Touville, Justin Snell, Greg Kondo, Vicki Wood Payne, andRichardRansom for the
conditions he endured (namely unsanitary cell conditions) while housed within the
weapons violator housing unit from July 2012 until May 7, 2013.
Count 6. Fourteenth Amendment due process claim against Defen&aitador
Godinez,Michael Atchnson, Richard Harrington, SaraJohnson,Debbie Knaer, and
Lori Crafton for designating Plaintiff a “weapons violator” and imposing additional
disciplinary sanctionsbgyond those recommended by the Adjustment Committee) on
him without a hearing.
Count 7: Eighth Amendment failure to protect claim against Defenddfésmt
Brookman, Chad ForstingVilliam Ree®, Mike AtchinsonDebbieKnauer, andVicki
Wood Payne for rafsing to intervene to protect Plaintiff from his cellmate from October
2012 until January 2013.
The defendants now seek summary judgment as to all of Bentz’'s otadioept for the failure to
protect claims against DefendaBiookman, ForstingReese antiVood (Payne)n Count 7.
The following facts are taken from Bentz’s deposition unless otherwise noted. haentz
been in IDOC custody since 2Q0%efirst arrived at Menard in late 20{Doc. 1311, p. 23).
The events that form the basis of this lawsuit began on April 9, @018t pp. 2425). On that
date, Bentz asked Correctional Officer Bebout if he cosklthe law librarypecause he had an
impending deadline in another lawsud.(at p. 25). Bebout told Bentz that he did not care about
his deadlingand that he would not be going to tlhev library due to the fact that he had filed

lawsuits against corrections stdffl. atp. 25. Bentz also askedCorrectional OfficerBrian

Kulich if he could use the law library, but Kulich also denied Bentz permigkiorat p. 27.

2 Menard employee Brandon Dilday was served with Bentz's complaint lexdafn answer. Bentz later informed
the Court that Brandon Dildag the wrong defendant, and that he intended to bring suit agaiN&jar“Dilday.”
Again, Bentz's request for substitution of parties was denied.
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According to Bentzthe correctional officersvorking in the housing unit wergenerally aware
that he had filed previous lawsuitd.(at p. 25).

Two o three hours after the discussion with Bebout, Correctional Officers Christopher
McClure and Brian Kuliclperformed a shakedown Bentz’s cell(ld. at p. 2%. While the cell
was being inspecte®entz and his cellmate were placed in bimaisingunit shower aredd. at
p. 295. During this periocCorrectional OfficeMichael Baker and another unknown correctional
officer commented on the fact that Bentz had filed lawsuits against IDOC ysaploand
proceeded to make threatening remarks towdéstz (Id. at p. 25. Sometime shortly
thereafter, Bentz and his cellmate were escorted to anothendnal@aand were informed by
Defendant Richard Mooréhat contraband had been found in their ¢kll). McClure and
Kulich found a makeshift weapon consisting di\ae inch piece of metal inside property box
belonging taBentz's cellmatéid.).

Bentz received a disciplinary ticket for having dangerous contraband in hisTde
disciplinary ticket was drafted by McClure and Khl{Doc. 1311, p. 25). It was then approved
by Defendants Moore and Douglas Lyetth)

On April 10, 2012, Bentz was interviewed by Menard Internal Affairs employee
“Cowan.” Cowan asked Bentz about the makeshift weapon found in hisccedk . 27) Bentz
denied ownership of the weapon and told Cowan that it belonged to his cdlidnaep. 27.
The twothen discussed some of Bentz’s other litigatowl Bentz returned to his c€ld. at p.
27).

On April 12, 2012, the Menarddjustment Committee held a hearing on Bentz's
dangerous contraband disciplinary tickgd. at p. 33. The committee was comprised of

Defendants Robert Hughes abdvid Johnsonlfl.). During the hearing, Hughes and Johnson
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asked if Bentz would like to plead guilty or not guilty to the dangerous contraband desgipli
report(ld. at p. 33) Bentz pleaded not guilyd.). Hughes and Johnson then questioned Bentz
as to whether hevas affiliated with any gangéd.). Bentztold them ‘ho.” (Id.). At that point,
Hughes and Johnson concluded the hearing and told Bentz that he was free tddgawgentz
was notpermitted to make a statemetithe hearingor was he allowed to introduce documents
in his ddense(ld.).

Following the hearing, the Adjustment Committee found Bentz guilty and issued a
punishment consisting of six months of “C Grade,” six months of segregation, a renadfagix
months of good time credit, and a six month commissasyriction (Adjustment Committee
Final Summary Report, Doc-1, p. 13). Bentz appealed the disciplinary action to the IDOC
Administrative Review Board (“ARB”), and on June 1, 2012, the ARB reduced the disciplinary
period from six months to three mbst(ARB Ruling, Doc. 11, p. 23). Bentz again appealed
the ruling. On January 15, 2013, the AR8mpletelyexpunged the disciplinary tick¢éARB
Ruling, Doc. 12, p. 8). Howeverby that time, Bentz had already servéa three months in
segregatiorffrom April 9, 2012 through July 9, 2012).

Bentz claims thatwring histhree months in segregatiathe cell conditions were filthy
and unfit for human hatation (Doc. 1311, p. 48). When Bentz first arrived in segregatios
was placed in cell 75# the North 2 cell hous@d. at p. 49. At some point during the three
month periodhe wastransferred to cell 852 in theamecell house(ld.). While in cell 754,
Bentz ¢ept on a soiled cloth mattresdid not have a pillowhe was notprovided cleaning
supplies,the cell was generally filthyand the toilet was broken and leaked out onto the floor.
(Id.). The cell also smelled of urine and mildevild.). The conditions in cell 852 were

essentially the same as those in cell {84 at p. 53. The only differences were that the toilet
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functioned properly in cell 852 and that cell 852 became unbearably warm on multipleecasi
(reaching 110 degred)d. atp. 52. While in segregation, Bentz notified Defendants Ryan
Davis, Jesse Reid, Jeff Miller, Jerry Witthoft, James Mallory and Donaldenberg of the
issueswith the cells(ld. at p. 53). However, thedefendants failed to correct the probleras)(

After Bentz was released from segregation in July 2012, he la@sdoon “black striper”
status(Doc. 1311, p. 43). An inmate may be designated as a black striper if a weapon is found
in his possession or if Heasassaulted a staff memberBlack striper inmates wear black and
white striped uniforms, are kept gpecialhousing unitsareprovided with unique identification
cards, andare generally kept separate from the inmates in general populétion Bentz
received black striper degiation due to his April 9, 2012 disciplinary ticket, but did not receive
a separate hearing prior to receiving the designéliibat p. 41).

After the ARB expunged the disciplinary ticket in January 2013, Bestrminedon
black striper status for another three monflis). He filed grievances and sent letters to
Defendant IDOC Director Salvador Godinez protesting his black striper ,stattusGodinez
declined to intervendld. at p. 4). Bentz also discussed the isswith Warden Richard
Harringtonin early 2013 but Warden Harrington failed to provide any assistance with the issue
(Id. at p. 43. Additionally, Bentz sent letters addressing the disciplinary issue tal8langon
and Debbie KnauebothIDOC employes at the Office of Inmate Issues in Springfi¢ld. at p.

44). Johnson and Knauer did not respond to Bentz’s lelterst (. 44)"
Bentz received two other disciplinary tickets in late September 2012. On Sep&dnber

2012, Menard staff members germed a shakedown oBentz’'s celland issued Bentz a

% Defendant Warden Mike Atchinson approved the Menard “weapons violatocigsoin late 2012Doc. 1311, p.
42).

* Bentz also stated in his complaint that Menard Records Supervisor laftoiCviolated his due process rights by
failing to correct the weapons violator disciplinary issue, but at Bedé&pssition he agreed to withdraw the claim
against he (Doc. 1311, p. 45).
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disciplinary ticket for possessing dangerous contral{@od. 1311, p. 46). The disciplinary
ticket states that Correctional Officer Justin Snell found a fan in Bentlt’she¢ had been
altered, a “gang letter,” and other various items of contraffaisgiplinary Report, Doc. -1, p.

28). Bentz was issued the disciplinary ticket on the evening of Septemb20123 andwvas

escorted to a segregatioell the following day (Doc. 131-1, p. 47).

Bentz received another disciplinary ticket on September 24, 20820 an incident that
occurred while he was being escorted ¢égregation Ifl.). The record is not very clear, but
Bentz testified at his deposition that he thought the contraband ticket wéssbased that date
he told Correctional Officer Snell that he would “see him in cotrt(ld. at pp. 4748).
Correctional Offier ChadForsting then issued Bentz a disciplinary ticket for “Intimidation or
Threats” and “Insolen¢gDisciplinary Ticket, Doc. 41, p. 35).

On September 27, 2012, the Menard Adjustment Committee held hearings ors Bentz’
two disciplinary ticketsand dismissed both tickets due to “insufficient information” (Adjustment
Committee Reports, Doc-1, pp 3435). Menard officials released Bentz from segregation the
following day.

During theSeptember 24, 2012 through September 28, 2@bHPegatiorperiod, Bentz
was locatedn cell 653 in the North 2 Cell Houg®oc. 1311, p. 54). Bentz testified at his
deposition that the cell was filthy and that the mattress smelled of (ldgld Menard officials
provided Bentz with sheets and a blanket butplow. Id. The cell floor and walls were
covered in bodily floodgld.). Bentz was not provided any cleaning supplies during this period.
(Id.). Theair in the cell was stagnanttherewas little airflow beause the cell had a solid door

(Id.). Bentz complained of the cell conditionsiefendants Ryan Davis, Jesse Reid, Jeff Miller,
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Jerry Witthoft, Justin Kempfer,James Malloy, Donald Lindenberg andDilday”, but the
defendantglid not provide any assistandd.].

Bentz also asserts thdte conditions of confinement he experien@dvarious times
from July 2012 through May 2013 violated his Eighth Amendment riglitier Bentz was
released from segregatiam July, 2012, he was placed in the West cell house weapons violator
gallery (Doc. 1311, p. 6). During this periodhe was provided inadequate cleaning supplies
(Id. at p. 62. Menard employees provided Bentz with a cup of disinfectant every other week or
so, but the disinfectant was fairly dilutdd.). Additionally, the electrical outlets in the cells are
located near the sink, but the outlets are not GFCI comylidn)t Bentz complained of the
conditions of confinement to Defendants Ray Allen, Nicholas Bebout, Kent Brookman, Chad
Forsting, “Dilday,” Susan Easton, John Touville, Justin Snell, Greg Koramu®,Richard
Ransomput thedefendants failed to correct the conditiqics at p. 6§. Bentz also submitted
grievances to his counselor, Vicki Wood Payne,dhét also failedo provide assistare (Id. at p.

66).

Bentz alsoallegesthat from September 29, 2012 through January 15, ,2043wvas
placed in a cell with a dangerous cellmétell 819 in the West cell hous@oc. 1311, pp. 66
67). Relations between Bentz and his cellmate begaaubearly the following montfid. at p.

68). The two began to threaten one another and engaged in shoving niédclegsp. 69.
Bentzand his parents sent letters to Warden Mike Atchinson informing him of the(idsagp.

69). Bentz also told Defendants Kent Brookman, Chad Forsting, William Reese, and Gounsel
Vicki Wood as they walked the gallerig( at p. 71).Bentz also sent a letter to Debbie Knaater

the Office of Inmate Issues in Springfigld. at . 19, 73) Thedefendants refused to transfer

Bentz to a different cell and told him that they would not move him unless he phyfcaght
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with his cellmate(ld. at p. 7). Bentz was finally transferred to a different cell qanuary 15,
2013 after the Menard InternAlffairs office intervened(Id. at p. 7). He did not suffer any
physical injuriesas a result dbeing placed with the cellmai. at p. 74)
Discussion

Pursuant to Rule 56 of the Federal Rules of Civil Proceddree ‘tourt shall grant
summary judgment if the movant shows that there is no genuine dispute as totamgl faat
and the movant is entitled to judgment as a matter of law.” A genuine dispute ahhfatar
exists “if the evidence is such that a readse jury could return a verdict for the nonmoving
party” Zaya v. So0d836 F.3d 800, 804 (7th Cir. 201&)upting Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986) ruling on a motion for
summary judgment, ¢hcourt mustonstrue all facts and draw all reasonable inferences in favor
of the nonmoving party Herzog v. Graphic Packaging Int'l, Incf/42 F.3d 802, 805 (7th Cir.
2014).
Statute of Limitations

Claims filed under8 1983are “subject to the statutef limitations for personal injury
actions in the state in which the alleged injury occutr&havioral Inst. of Indiana, LLC v.
Hobart City of Common Councitf06 F.3d 926, 929 (7th Cir. 2005)n lllinois, the statute of
limitations for personal injury actions tsvo years,see735 ILCS 5/13202 Thus,Bentz’s
claims are subject to the same two year statute of limitati®as, e.gWoods v. lllinois Dep't of
Children & Family Servs.710 F.3d 762, 766 (7th Cir. 2013 he defendants argue that the
following claims are time barred: the retaliation claims against Defendants tBetzbiulichin

Count 1, the conditions of confinement claims arising out of the April 9, &dbRghJuly 9,
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2012segregation periooh Count 3, and the conditions of confinement claims arising out of the
September 24, 2012 through September 28, 2012 segregationipeZimgnt 4.

Although Defendants present colorable arguments that these claims arartiat tey
failed to raise the statute of limitations affirmative defense in theswer. The statute of
limitations period forl8 1983 claims is not jurisdictionaind thereforemay be waivedSee, e.g.,
Venters v. City of Delphil23 F.3d 956, 968 (7th Cit997). Defendants sought leave to file an
amended answer adding the statute of limitations affirmative defense at tharmsartteey filed
the instant motion for summary judgmedbtoc. 129). However, MagistratdudgeReonaDaly
denied 2fendants’ motin, notingthat they were seeking to add the affirmative defense almost
one year after filing their initiahnswer andhat thedeadline to amend pleadings had already
passed

Pursuant to Rule 8(c) of the Federal Rules of Civil Procedure, affirmdgfemses must
be raised in a defendantsnswer. A district court may permit a defendant to amend their
Answer pursuant to Rule 15(a), balhé defendant remains obligated to act in timely fashion
Venters v. City of Delphil23 F.3d 956, 967 (7th CifL997). ‘Once the availability of an
affirmative defense is reasonably apparent, the defendant must alerttibge @ad the court to
his intent to pursue that defeiigéd.). Here,the onlyexplanation offered by Defendarits the
delay is that the timeliness issue was not immediately apparent from Beatadaint. But this
Court screened the Complaint on October 1, 201%e i$sue could have been raised at a much
earlier date- Defendants clearly did not act in a timely fashioks such, they have waived the

affirmative defense.
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Count 1

Next, Defendantargue thatMcClure, Lyerla, Moore, Cowan, Baker, and Kulich, are
entitled to summary judgment as to BentZtaliation claim in Count 1Bentz asserts that these
Defendants issued him a false disciplinary reparApril 9, 2012n retaliation for engaging in
protected First Amendment activity (i.e., filing previous lawsuits)order for Bentz to establish
a First Amendment retaliatio claim, he must show that he engaged in protected First
Amendment activity, suffered a deprivation that would likely deter futurst Bimendment
activity, and the First Amendment activity was a motivating factor in the defésdkecision to
take the etaliatory actiori Walker v. Grogt No. 142478, 2017 WL 3474048, at *2 (7th Cir.
Aug. 14, 2017). The deprivation suffered must be of such a severity to deter “a person of
ordinary firmness from exercising First Amendment activity in the futuiridges v. Gilbert
557 F.3d 541, 552 (7th Cir. 2009) (cite and quote omitted). Moreover, the filing of non-frivolous
grievances and lawsuits protesting conditions of confinement constitute protecsed F
Amendment activitiesPerez v. Fenoglio792 F.3d 768, 783 (7th Cir. 2015).

Here, the defendant®o not appear to dispute thaéntzhasengaged in protectefirst
Amendment activityor that being issued a disciplinary ticket for dangerous contraband is a
sufficiently serious deprivation tonplicate he First Amendment. The only question is whether
there is sufficient evidence from which a jury could reasonably conthadeBentz’s litigation
activitieswerea motivating factor in the decision to isstine disciplinary report.

When Bentz’s cell wasearched on April 9, 201Pefendant MClure found dangerous
contraband in Bentz’s cellmate’s property bédthough Bentzallegesthat the item belonged to
his cellmate he does not dispute that contraband was found in his cell. When Bentz initially

submitted a grievance on the issue to the Menard grievance office,idvarge Officer stated
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“All inmates are responsible for everything in their cells at all tim@oc. 11, p. 20).

Moreover,an item of contrabanthat belonged to one of two inrtesis sufficient to constitute
“some evidence” to satisfy due process concef®seHamilton v. O'Leary976 F.2d 341, 346
(7th Cir. 1992)inmate’s 25% chance pbssession of contrabatgbme evidencedf guilt so as
to not violate Fourteenth Amendmehite process clause)

Despite any offhand remarks tdefendants may have madaggestinghat they were
punishing Bentz for his litigation activitiesenard staffivas justified in issuing the disciplinary
ticket when they found contraband in Bente&dl. The fact that the ticket was later expunged
does not mean that it was unlawérlissued in retaliationTherefore, no reasonable jury could
find that Defendants McClure, Lyerla, Moore, Cowan, Baker, and Kukthliated against
Bentz by issuinghedisciplinary ticket.

However, Defendants Kulich and Bebout do not seek summary judgment on the merits as
to the law library retaliation claim i€ountl. As such, Bentz shall be allowed to proceed on
that claim as to these defendants.

Count 2

Defendants Robert Hughes and David Johnson argue that they are entitled to summary
judgment as to Bentz’s clainasserted in Count 2, that they denied him adequate procedural due
process at the April2, 2012 disciplinary hearing. The Fourteenth Amendrettes in past
“No State shall ... deprive any person of life, liberty, or property, without due process[df |
If a prisoner is to be deprived of a liberty interest, that prisoner is enttigeetific due process
protections A prisoner’'s due preess liberty interest is typically triggered in two scenarios:
when a prisoner loses good time credits (thereby lengthening the oveial pleincarceration)

see Wolff v. McDonngh18 U.S.539,554, 94 S. Ct. 2963973,41 L. Ed. 2d 935 (1974pr
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when prison officials impose an “atypical and significant hardship on the inma#daition to
the ordinary incidents of prison life.'Sandin v. Conner515 U.S. 472, 484, 115 S. Ct. 2293,
2300, 132 L. Ed. 2d 418 (1995)An “atypical and significant hardshiphay arisewhen an
inmate is placed in disciplinary segregation an extended period of tim8ee, e.g.Marion v.
Columbia Correction Inst559 F.3d 693, 698 (7th Cir. 2009).

Bentz did not lose good time crediithe did spend 90 days in disciplinary segregation
as a result of the April 12, 2012 hearing. When determining whether a prisoner isesiijeut
atypical and significant hardship, courts consider the duration of the hardship and the spec
conditionsof confinement. Kervin v. Barnes787 F.3d 833, 836 (7th Cir. 2015 ourts have
not adoptedprecise bright line standard$or making such a determinationHowever, the
Supreme Court held i8andin v. Conneb15 U.S. 472, 487, 115 S. Ct. 2293, 2302, 132 L. Ed.
2d 418 (1995), that a prisoner’'s 30 day period in disciplinary segregation did not warrant due
process protections. Longer periods, such as those lasting six nwonthere, will clearly
implicate due process protectionSeeMarion v. ColumbiaCorrection Inst, 559 F.3d 693, 699
(7th Cir. 2009) (240 day period in segregation sufficient to state due process Wagner v.
Hanks 128 F.3d 1173, 1174 (7th Cir. 1997) (one year in segregation sufficient to state due
process claim).That said,neither the Seventh Circuit nor the Supreme Court has specifically
held that a 90 day period of segregation constitutes an atypical and significanthafsisai
Smith v. Akpore689 F. App'x 458, 460 (7th Cir. 2017) (“Smith's 30 days in investigative
segegation and approximately 3 months in disciplinary segregpdtddill Correctional Center]
were not long enough to raise a concern under the Due Process Cl@astillo v. Johnson
592 F. App'x 499, 502 (7th Cir. 2014) (two month period at Tammse&igugx” facility too

short to create a liberty interestHardaway v. Meyerhaff734 F.3d 740, 741 (7th Cir. 2013)
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(Defendant IDOC employees at Menard entitled to qualified immunity on priscaetiffls due
process claim that he did not receive a hgapnor to being placed in disciplinary segation
for six month period)Townsend v. Fuch$22 F.3d 765, 771 (7th Cir. 2008) (placement in
administrative segregation for 59 days did not give rise to liberty intetes@s v. Briley405
F.3d 602, 612 (7th Cir. 2005) (90 days in segregation at Stateville digiveotise to liberty
interest).

In light of abovereferenced authority, this Court concludes that Bentz’'s period in
segregation did not constitute an atypical and significant hardstdptherefore, én was not
wrongfully deniedprocedural de process protections.Therefore,Defendants Robert Hughes
and David Johnsoareentitled to summary judgmeas toCount 2.

Counts 3 and 4

Bentzwill be allowed to proceed on his conditions offocement claims irCount 3 and
Count 4. Defendantsontendthat thoseclaims are time barred, but do not otherwise seek
summary judgment on the merits of the claims. As previously noted, Defendants Ineee@ wa
the statute of limitations argument. Béstzonditions of confinement claims @ount 3 against
DefendantsRyan Davis, Jesse Reid, Jeff Miller, Jerry Witthoft, James Mallory, owald
Lindenbergarising out of Plaintiff splacementn segregation from April 9, 2012 through July 9,
2012shall proceed to trialBentz shalklso proceed o€ount 4 against Defendarf®yan Davis,
Jesse Reid, Jeff Millederry Witthoft,James Mallory, Donald Lindenberg, and Justin Kempfer
for his conditions of confinement claim based on the September 14, 2012 through September 28,

2012 period in segregation.

®> Summary judgment shall be granted, however, to Defendant DildayGmunt 4. Bentz previously informed the
Court that “Dilday” was erroneously named as a defendant in thismatt
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Count 5

In Count 5, Bentz asserts that he was subjected to unconstitutional conditions of
confinement while housed in various cells in the West Hevesspons violator unit from July
2012 through May2013. He alleges that the cells wegenerallydirty andthat hewas only
provided with disinfectant once every other week or so. Bentz also noted that theatlect
wiring in thecells posed a safety hazarth order to establish an Eighth Amendmeiaiation,
Bentz must demonstrate that he was subjected to an objectively serious deprarat that the
defendants were deliberately indifferent to KRarmer v. Brennan511 U.S. 825, 837, 114 S.Ct.
1970, 128 L.Ed.2d 811 (1994).

Inmates havan Eighth Amendment right to be provided the “minimal civilized measure
of life's necessities” such as food, clothing and sanitat®hodes v. Chapmad52 U.S. 337,
347, 101 S. Ct. 2392, 2399, 69 L. Ed. 2d 59 (1981). However, “the Constitution does not
mandate comfortable prisdr}s Rhodes v. Chapmand52 U.S. 337, 349, 101 S. Ct. 2392, 2400,
69 L. Ed. 2d 59 (1981), and the Seventh Circuit has oedpgnizedan Eighth Amendment
violation due tolack of cleaning supplies in “extreme circumstancesray v. Hardy 826 F.3d
1000, 1005 (7th Cir. 2016kee e.g.VinningEl v. Long 482 F.3d 923, 925 (7th Cir. 2007)
(inmate at Menard presented sufficient evidence to survive summary judgmengtuh Ei
Amendment claim where cell floor was covered in water, the toilet was brokefe@esdand
blood was smeared on the wall&ntonelli v. Sheahar81l F.3d 1422, 1431 (7th Cir.1996)
(plaintiff stated conditions of confinement claim after being exposed taifis@nt” cockroach
infestation for 16 months)While a single aspect of an inmate’s conditions of confinement may
not violate the Eighth Amendment by itsethurts are directed to take a “holistic” view and

consider all of the conditions of confinement to determine whether an Eighth Am@ndme
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violation has occurred.Gray v. Hardy 826 F.3d 1000, 1005006 (7th Cir. 2016)(“[sJome
conditions of confinement may establish an Eighth Amendment violation in combination when
each alone would not do 30”

Here, no reasonably jury could find that the conditions of confinement in the weapons
violator gallery were so harsh as to constitute an Eighth Amendment violationz Bast
provided with cleaning suppli€severy other week or soand his cells contaed a working
toilet and sink. The cells may not have been as clean as Bentz would have likdtg but t
conditionswere not sufficientlysevere to implicate the Eighth Amendment.s such, the
defendants are entitled to summary judgn@nCount 5.

Count 6

In Count 6, Bentzlegesthat DefendantSalvador Godinez, Michael Atchinson, Richard
Harrington, Sara Johnson, Debbie Knauer, dmati Craftor® violated his Fourteenth
Amendment due process rightsdigsignatindhim a “weapons violator” and imposing ational
disciplinary sanctions on him without a hearintnmates who have been deemed a weapons
violator or staff assaulter are rewpd to wear the black and white striped uniforme lim special
housing units, and go to different recreation yard apart from the inmates ialgaoeulation
Defendantsaargue that they are entitled to summary judgment on the basis that the bfaak stri
classification does not implicate a liberty interest. Alternativelyy #igue that they are entitled
to qualified immunity.

Upon review of the record, th€ourt finds thatDefendants arentitled to summary
judgmentas to @unt 6 on the basis of qualified immunity!Public officials performing

discretionary functions are entitled to qualified immunity from civil damagssfar as their

® During his deposition, Bentz notified @efse counsel that he intended to withdraw the claim against Defendant
Lori Crafton.
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conduct does not violate clearly established statutory or constitutional rightshiof &
rea®nable person would have knownThomas v. Ramp430 F.3d 754, 763 (7th Cir. 1997)
(internal quotation marks omitted The Supreme Court has established a two part test to
determine whether a defendant is entitled to qualified immukiigt, “[t]aken in the light most
favorable to the party asserting the injury, do the facts alleged show the'®ffameduct violated

a constitutional right?"Saucier v. Katz533 U.S. 194, 201, 121 S. Ct. 2151, 2156, 150 L. Ed. 2d
272 (2001). If so, was the law clearly established when the defendant’s alleged unlawful
conduct occurred?(ld.). The two questions may beddressedn either order. Pearson v.
Callahan 555 U.S. 223, 232, 129 S. Ct. 808, 816, 172 L. Ed. 2d 565 (2009).

Here,Defendants coretly note that inmates do not have a liberty or property interest in
prison classifications and job assignmeriee Wallace v. Robinso®d0 F.2d 243, 247 (7th Cir.
1991). While the conditions of confinement for black striper inmates are less favibiailie
conditions in general populatiothe black striper program is not analogous to being placed in
disciplinary segregationAdditionally, as no court hapecifically held being placed in the black
striper program triggerBue Process protectionshe law was not clearly establishedts time
the alleged violations occurred that inmates have a liberty interest in avoidibtathestriper
program. Therefore, ammary judgment shall be granted in favor of teeddant®n Count 6.
Count 7

Finally, in Count 7 Bentz proceeds on daighth Amendment failure to protect claim
against Defendants Kent Brookman, Chad Forsting, William Reese, Mike Ainhibebbie
Knauer, and Vicki Wood Paynéor failing to intervene to protect Plaintiff from htellmate
from October 2012 until January 2018nly DefendantdMike Atchinson and Debbie Knauer

seek summary judgment
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Mike Atchinson was the warden at Menard duriihg relevanperiod. Bentz asserts that
he and his parents wrote letters to Atchinsaarning him of the cellmate issuand that he
spoke to Atchinson as he passed through his cell hdbebbie Knaueis an employee at the
IDOC Office of Inmate Issues in Springfieldlinois. Bentz testifid at his deposition that he
contacted Knauer through written correspondencethatishe told him to resolve the issue
through his counselor. Bentz and the cellmate were finally separated in mid-J20il@&ry

The Eighth Amendment imposes a duty upon prison officialStake reasonable
measures to guarantee the safety of the inmatBsotvn v. Budz398 F.3d 904, 909 (7th Cir.
2005) Quoting Farmer v. Brennarb11 U.S. 825, 832, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994)).
Prison officials violate the EightAmendment if they demonstrate deliberate indifference to
conditions of confinement that pose a substantial risk of serious l&amer, 511 U.S. at 837
“Once prison officials know about a serious riskhairm, they have an obligatiomo’ take
reasonable measures to abaté itDale v. Poston548 F.3d 563, 569 (7th Cir. 200@)uoting
Borello v. Allison 446 F.3d 742, 747 (7th Cir.2006)). In other words, prison officials are
“required to refrain from placingnmates] in harnms way gratuitouy.” Riccardo v. Rausgh
375 F.3d 521, 525 (7th Cir. 2004). It must also be noted¢bpbndeat superias not a source
of liability in 8 1983actions,see, e.g.Ashcroft v. Igbal 556 U.S. 662, 676, 129 S. Ct. 1937,
1948, 173 L. Ed. 2d 868 (2009), and that merely issuing a ruling on a prison grievance does not
subject a prison official to constitutional tort liabilityseorge v. Smith507 F.3d 605, 609 (7th
Cir. 2007).

Here, Defendant Knauer is entitled to summary judgméfrtaueris not empbyed at

Menard &ad her role in the situation appears to be limited to the fact that Bentz comtadnica
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with her by mail andhat she told him to resolve the issue with his counsefon these facts
alone, Khauer cannot be found liable under § 1983.

With respect towarden Atchmson, Bentz testified at his deposition that he spoke to
Atchinson on multiple occasions on the gallery and requested that he be separated from his
cellmate. In January 2013, prison officials eventually separated the two Bdtetz’'s family
members contacted the prisolVhile these facts may be sufficient to raise a jury issue as to
whether Atchmson was deliberately indifferent to a potential risk of harm to Bentz, Bentz
acknowledges that he suffered no harm. As such, his claim does not survive sumclopagnit.
Therefore, summary judgment shall be granted as to Defendaatger and Atchinson as to
Count 77

Conclusion

Defendant’s motiofior summary judgment is hereby GRANTED in part and DENIED in
part. Count 1 shalproceed against Defendants Kulich and Bebasitto the law library
retaliation issue. Count 3 shall proceed agdidefendants Ryan Davis, Jesse Reid, Jeff Miller,
Jerry Witthoft, James Mallory, and Donald Lindenberg. Count 4 shall procemdstg
DefendantRyan Davis, Jesse Reid, Jeff Miller, Justin Kempfer, James Mallory, \d&tthoft,
and Donald Lindenberg. Count 7 shall proceed against Defendants Kent Brookman, Chad
Forsting, William Reese, and Vicki Wood PaynEhe following Defendants have lvegranted
summary judgment; Richard Harrington, Salvador Godinez, Sara Johnson, Richard Moore,

Douglas Lyerla, Brandon Dilday, John Touville, Robert Hughes, Ray Allen, Greg Korando,

" Defendants assert that they are entitled to summary judgment omgtsedh qualified immunity as to all of
Bentz's claims. However, Defendants’ qualified immunity amguat is not well developed, particularly as it relates
to the claims currently remaining in this action. Defendants do notfisply address the law library retaliation
issue, the segregation conditions of confinement claims, or the tihiefdl progct claims (i.e., all of the remaining
claims in this case). The Court will not construct arguments on bdhalparty and will therefore not address the
issue.
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Christopher McClure, Michael Baker, David Johnson, Richard Ransom, Jmstih Susan
Easton, Rebecca Cowan, Debbie Knaudike Atchinson,and Lori Craftofi and shall be
TERMINATED as defendants.
IT 1SSO ORDERED.
DATE: December 4, 2017
g/ Staci M. Yandle

STACI M. YANDLE
United States District Judge

8 At Bentz’s deposition, he agreed to withdraw the claim against LoridBraf
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