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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DAMEON COLE, #R-13404,
also known as DIVINE DESIRE COLE,

Plaintiff,
VS. Case No. 14-cv-01317-JPG

SALVADOR GODINEZ,

N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Before the Court for consideration is Dameon Colgtst amended complaint (Doc. 8).
The pleading focuses on an Eighth Amendmentricigainst Salvador Gaowkz, the Director of
the lllinois Department of Corrections (“IDOC™"pr allegedly failing toprotect Plaintiff from
the risk of an assault at Lawk Correctional Center (“Lawrence”)Plaintiff is a transgender
inmate and claims that Defendant Godinez ipaasible for policies that endanger her safety.
Director Godinez also ignoreder emergency grievance sewukiprotective custody in 2014.
She seeks monetary damages and a prison transfer.

The amended complaint (Doc. 8) is ripe for review pursuant to 28 U.S.C. § 1915A.
Under Section 1915A(a), the Coust required to dismiss any pgmn of the pleading that is

legally frivolous, malicious, fail$o state a claim upon which relisfay be granted, or asks for

! Plaintiff Cole is a transgender inmate, who preferde called Divine Desire Cole (Doc. 8, p. 1).
Although the Court must use Plaintiff's legal nanfeminine pronouns will baised in reference to
Plaintiff Cole.

2 The Eighth Amendment claim was severed from amactiat was originally filed by Jarvis Postlewaite
and Dameon Cole togetheiSee Postlewaite, et al. v. Godinez, et @ase No. 14-cv-1281 (S.D. Il
2014) (“original action”). In the original action and severance order, the claim is referred to as
“Count 10" (Doc. 3, p. 9, original action) (Doc. 1, p. 9).
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money damages from a defendant who by lawimmune from such relief. 28 U.S.C.
8 1915A(b). The pleading does not survivelipninary review under this standard.

Amended Complaint

Plaintiff is a transgender inmate who is halaéLawrence. She claims that the IDOC'’s
housing policies place her, andhet transgender inmates, askriof assault (Doc. 8, p. 6).
She vaguely alludes to two such policies, customs, or practices in the complaint. The first forces
prisoners, including transgender inmates, within the IDOC to stave off inmate attacks by
fighting, having sex, paying for protection, ofuging housing, all of which constitute rule
violations. The second is tloeeistom or practice among IDOCfiofals of “passing the buck;”
officials with direct knowledge of the problemsutinely ignore them untian injury occurs.
The amended complaint also refers to grievaradkressing a third prace at Lawrence that
appears to be specific to Plaintiff; she asitinely assigned cellmates who are heterosexual or
sexually active, increasing the risk that she will be assabet. 8, p. 9).

Plaintiff repeatedly expressed concerns abwrt safety to Lawrence officials in 2014
(Doc. 8, p. 6). On January 1st and June Zhst, requested protective custody. Warden Marc
Hodgé denied her request. She also wroteeamergency grievance to Director Godinez.
He ignored it. She brought dated lawsuit against Direct@odinez and numerous other prison
officials to address these concerns, but ttenmd against DirectoGodinez did not survive

review under Section 1915ASee Cole v. Johnson, et,a&lase No. 14-cv-01059 (S.D. Ill. 2014)

3 Plaintiff refers to two grievances in the amendechglaint. One, dated Jarmya?1, 2014, was denied

by Warden Marc Hodge (Doc. 8, pp. 9-10). InRtaintiff Cole seeks placement under “vulnerable”
status, in a single cell, or in a cell with specific inesashe lists in the grievance. A second grievance,
dated June 21, 2014, was filed as an lakld a complaint in another actiosee Cole v. Johnson, et,al.

Case No. 14-cv-01059 (S.D. lll. 2014) (Doc. 12, pp. 12-13). That grievance addresses a request by
Plaintiff to be placed in protective custody in ordebéokept away from internal affairs officers, after she

was issued a disciplinary report for having sexualrdaierse with an inmate who, Plaintiff Cole later
discovered, was HIV-positive.

* Warden Hodge is not named in this action.
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(Doc. 11, p. 7). They were disssed without prejudicé€laintiff Cole commenced this action in
order to re-plead the Eighth Amendment failtioe protect claim against Director Godinez.
She seeks monetary damages and a prison transfer (Doc. 8, p. 7).

Discussion

Plaintiff Cole’s claims against Directoro@inez are subject to dismissal for the same
reasons they were dismissed as meritles€afe v. Johnson, et alCase No. 14-cv-01059
(S.D. Ill. 2014) (Doc. 11). In both lawsuits, stlaims that Director Godinez is responsible for
the overall operation of the IDOC and for severdiges, customs, and/or practices that increase
the risk of assault on transgendemates. It is true that thdaims against Director Godinez
were dismissed without prejudice the prior lawsuit, and Plaiiff was free to re-plead the
claims in that action or in a new lawsui.j. However, Plaintiff Coleannot expect the claims
to survive preliminary review under Sectionlb® by offering the same allegations that the
Court already found unpersuasivdnfortunately, Plaintiff's amendkecomplaint adds nothing of
substance to the claimisl().

Plaintiff raises individual md official capacity claims agast Defendant Godinez in the
amended complaint. She attributes several policiestoms, or practice® Director Godinez.
She also alleges that Director Godinez ignooe@ of her emergency grievances requesting
protective custody. As pleadedaPitiff's amended complaint fitstates no claim for relief.

The official capacity claim against Directoo@inez fails. A suit against a state official,
who is acting in his official capacity, is treated as a suit against the State in which that official
works. Will v. Mich. Dep'’t of State Polic&l91 U.S. 58, 71 (1989). Asgeneral rule, states are
immune from suits for money damagessuant to the Eleventh Amendmer@ee Will 491 U.S.

at 66. This amendment has not been abrogate8eiction 1983 litigation. The State of lllinois
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has also not waived its immunity. Therefore, the official capacity claims against
Director Godinez in this sufor money damages are barred. at 71 (“[N]either a State nor its
officials acting in their offial capacities are ‘persons’ und&ection] 1983.”) (internal citation
omitted); Wynn v. Southward251 F.3d 588, 592 (7th Cir. 2001) (Eleventh Amendment bars
Suits against states in federal court for money damageman v. Ind. Dep’t of Cort.56 F.3d

785, 788 (7th Cir. 1995) (State Department ofr€ctions is immune from suit by virtue of
Eleventh Amendment.}dughes v. Joliet Corr. Ctr931 F.2d 425, 427 (7th Cir. 1991) (same);
Santiago v. Lane894 F.2d 219, 220 n. 3 (7th Cir. 1990) (samThe official capacity claims
against Director Godindbr money damages fail.

However, the Court must still consider wiet an individual capacity claim has been
stated. Eleventh Amendment immunity does aqmbly to such claims. Section 1983 creates a
cause of action based on personal liability aretimated upon fault; thus, “to be liable under
[Section] 1983, an individual defdant must have caused orrpapated in a constitutional
deprivation.” Pepper v. Village of Oak Park430 F.3d 809, 810 (7th Cir. 2005)
(citations omitted). The doctrine cdspondeat superigunder which a supervisor may be held
liable for a subordinate’s actions, does apply to actions filed under Section 198See, e.g.,
Kinslow v. Pullara 538 F.3d 687, 692 (7th Cir. 200&)havez v. lllinois State Polic@s1 F.3d
612, 651. Although the doctrine mfspondeat superids not applicable, “[sJupervisory liability
will be found . . . if the superws, with knowledge of the subordinate’s conduct, approves of the
conduct and the basis for it.Lanigan v. Village of East Hazel Crest, lIL10 F.3d 467, 477
(7th Cir. 1997);Chavez 251 F.3d at 651. Allegations that agency’s senior officials were

personally responsible for cte®y the policies, practices, ocustoms that caused the
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constitutional deprivations suffice tdemonstrate personal involvemenBee alsoDoyle v.
Camelot Care Centers, InB05 F.3d 603, 615 (7th Cir. 2002).

Director Godinez’s supervisory position, standing alone, supports no finding of personal
involvement in the alleged constitutional deption. And Plaintiff's bald assertion that
Director Godinez was responsible for the policestoms, or practicesahincreased Plaintiff’'s
risk of assault fails to safly basic pleading standardBell Atlantic Corp. v. TwombJ\650 U.S.
544, 570 (2007); #D. R. Civ. P.8. Plaintiff must plead “enougladts to state a claim to relief
that is plausible on its face Twombly 550 U.S. at 570. The claim of entitlement to relief must
cross “the line bveen possibility ad plausibility.” Id. at 557. The alleg@ns regarding the
policies, customs, or practiGre threadbare and do not suggistt any policy, custom, or
practice traceable to Director Godinez pdeed Plaintiff of a protected right.
Finally, Director Godinez cannot leeld liable based solely onshinvolvement in the grievance
process. See Burks v. Raemisch55 F.3d 592, 595-96 (7th Cir.2009). Even a charitable
reading of the amended complaint does not su@pfinding of personahvolvement on the part
of Director Godinez.

Having once again failed to state any offictal individual capacity claims under the
Eighth Amendment against Director Godinez, aneended complaint and this action are subject
to dismissal.

Disposition

IT IS HEREBY ORDERED that this action isDISMISSED without prejudice for
failure to state a claim upon which relief may be granted.

IT IS FURTHER ORDERED that DefendantGODINEZ is DISMISSED without

prejudice.

Pageb of 6



Plaintiff is ADVISED that this dismissal shall count ase of his allotd “strikes” under
the provisions of 28 U.S.C. § 1915(g). A dismissdhout prejudice may count as a strike, so
long as the dismissal is made because the actioiatous, malicious, or fails to state a claim.
See Paul v. Marberry658 F.3d 702, 704 (7th Cir. 201Byans v. lll. Dep’'t of Corr150 F.3d
810, 811 (7th Cir. 1998).

Plaintiff is furtherADVISED that his obligation to pay the filing fee for this action was
incurred at the time the action was filed, tltis filing fee of $350.00 rentss due and payable.
See28 U.S.C. § 1915(b)(1);ucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this dismisshE may file a notice adippeal with this Court

within thirty days of the entry of judgment.eb: R. Appr. P. 4(a)(1)(A). A motion for leave to
appealin forma pauperisshould set forth the issues Pl#infplans to present on appeal.
SeeFeD. R. App. P. 24(a)(1)(C). If Plainti does choose to appeal,eskill be liable for the
$505.00 appellate filing fee irrespectiwethe outcome of the appeabeeFeD. R. AppP. P. 3(e);
28 U.S.C. 8§1915(e)(2)Ammons v. Gerlinger547 F.3d 724, 725-26 (7th Cir. 2008);
Sloan v. Leszdal81 F.3d 857, 858-59 (7th Cir. 1998)icien,133 F.3d at 467. Moreover, if the
appeal is found to be nonmeritous, Plaintiff may also incur ‘&trike.” A timely motion filed
pursuant to Federal Rule of Civil Procedure €d9(ay toll the 30-day appeal deadline.
FED. R. APP.P. 4(a)(4). The Clerk shallLOSE THIS CASE and enter judgment accordingly.

IT 1SSO ORDERED.

DATED: May 26, 2015

§/J. Phil Gilbert
United States District Judge
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