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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DWAYNE COOK, # M -42466, )
Plaintiff, g

VS. ; Case No. 15-cv-00070-JPG

SUSAN KERR, RANDY GROUNDS, g

DEE DEE BROOKHART, )

and RODERICK MATTICKS, )
Defendants. g
MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Dwayne Cook, who is currently inc@rated at Robinson Correctional Center
(“Robinson”), filed apro secomplaint pursuant to 42 U.S.C. § 1983 (Doc. 1). The pleading is
now before the Court for preliminary reviewAs explained in greater detail below, the
complaint violates the pleading requirements thia set forth in the Federal Rules of Civil
Procedure. For that reason, tteemplaint shall be dismissed Wwitut prejudice and with leave to

amend.

The Complaint

Plaintiff commenced this action by filing a colajnt using this District's standard civil
rights complaint form (Doc. 1). He failed tocinde a “Statement of @m” (Doc. 1, p. 5).
Plaintiff also failed to file any other documentthvthe complaint, in which he sets forth his
claims or the factual allegatie that support them. Insteadlaintiff directs the Court to
“[s]ee [a]ttached [g]rievances” (Doc. 1, p. 5).

Along with the standard complaint form, Plaihfiled an assortment of documents that

total fifty pages (Docs. 1-1, 1-2). These docuts@onsist primarily of medical records (Doc. 1-
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1, pp. 2-26; Doc. 1-2, pp. 1-9). They also includenate grievances and appeals (Doc. 1-2,
pp. 10-13; Doc. 1-2, pp. 23-24),sponses (Doc. 1-1, p. 1; Do&:-2, pp. 15-16), letters to
attorneys (Doc. 1-2, p. 14), duwitness affidavits (Doc. 2; pp. 17-22). Though voluminous,
the documents shed little light on Plaffi$i actual claims against each defendant.

Perhaps it is the final two pages of the sigsion that best summad Plaintiff's claims
(Doc. 1-2, pp. 23-24). In what p@ars to be a letter, Plaintifkglains that he was involved in a
wheelchair accident on July 18, 2014 (Doc. 1-2, p. Z®).that date, he fell from his wheelchair
and injured his head. Medicataff at Robinson diagnosednhiwith a minor concussion.
However, four months later, he was stiluffering from symptoms that included
“headaches, dizziness, and nausea.” Plaintiff rdest these symptoms to “medical staff’” on
multiple occasions, but “they refuse[d] to further investigate [his] symptoms from this incident”
(Doc. 1-2, p. 23). The letter is not addressedangone in particular, and it is not dated.
Whether the letter describes PIé#itg claims against Defendants oot would be a guess. In his
request for relief, Plaintiff seeks monetadamages for “the gross negligence of the
Robinson Correctional @¢er” (Doc. 1, p. 6).

L egal Standard

Rule 8 of the Federal Rules of Civil Proceel dictates that a complaint must provide
“a short and plain statement of the claim showirag the pleader is entitled to relief” and also
“a demand for the relief sought.”EB. R. Civ. P.8(a). Additionally, Rule &) requires that each
allegation within the complaint “must Ismple, conciseand direct.” ED. R. Civ. P.8(d)(1).
The allegations in the complaint must “actualyggesthat the plaintiff has a right to relief, by
providing allegations that raise a righto relief above a speculative level.”

Tamayo v. Blagojevicih26 F.3d 1074, 1084 (7th Cir. 2008) (empbkasioriginal). At the same
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time, however, the facal allegations of gro se complaint are to be liberally construed.
See Rodriguez v. Plymouth Ambulance $SBZ F.3d 816, 821 (7th Cir. 2009).
Discussion

The complaint indicates that Plaintiff is bringithis action pursuatd 42 U.S.C. § 1983.
“Section 1983 creates a federal remedy agaimgbrze who, under color of state law, deprives
‘any citizen of the United States. . of any rights, privilegesor immunitiessecured by the
Constitution and laws.”Planned Parenthood of Indiana, Inc. @ommissioner of Indiana State
Dept. Health 699 F.3d 962, 972 (7th Cir. 2012) (quoting 42 U.S.C. § 1983).
Beyond designating this matter as civil rights action, howear, Plaintiff mentions no
constitutional claims. In fact, the “StatemeftClaim” mentions no claims at all and includes
no factual allegations. It simphefers to exhibits (Doc. 1, p. 5). The voluminous exhibits do
little to clarify the nature of Plaintiff's lawsuigenerally, or define thcontours of his claims
against each defendant, specifically.

Given the medical records and grievances that Plaintiff filed with his complaint, it
appears that Plaintiff's claimarise from untreated medical igsu Plaintiff seeks monetary
damages for what he characterizes as “grogigesce” (Doc. 1, p. 6). However, a defendant
can never be held liable under Section 1988 riegligence, or even gross negligence.
Gomez v. Rand|&80 F.3d 859, 864 (7th Cir. 2012).

This is not to say that medical claims a cognizable under Smn 1983. They are.
However, prisoners generally bring such miaiunder the Eighth Amendment, which prohibits
cruel and unusual punishment. The Supreme tG@ms recognized that étllberate indifference
to serious medical needs of prisoners” ncaystitute cruel and unusual punishment under the

Eighth Amendment.Estelle v. Gamble429 U.S. 97, 104 (1976Farmer v. Brennan511 U.S.
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825, 837 (1994);see Erickson v. Pardus551 U.S. 89, 94 (2006) pé¢r curian).
Deliberate indifference involves a dwpart test. The plaintiff nat show that: (1) the medical
condition was objectively serious; and (2) the stdieials acted with digberate indifference to
his medical needs, which is a subjective standagherrod v. Lingle 223 F.3d 605, 619
(7th Cir. 2000). In other words, negligenceegdmot satisfy the EightAmendment standard.
More is required. Farmer, 511 U.S. at 835. The prison offitimust act with the equivalent
state of mind of criminal recklessnedsarmer, 511 U.S. at 836-37.

In order to establis individual liability, tre complaint must at least suggest that each
defendant was personally invotyein the violation of Plainff's constitutional rights.
Section 1983 creates a cause of action basedrsana liability and predicated upon fault; thus,
“to be liable under [Section] 1983, an individual defant must have caused or participated in a
constitutional deprivation.”Pepper v. Village of Oak Park30 F.3d 809, 810 (7th Cir. 2005)
(citations omitted). As a result, the doctrinere$pondeat superiodoes not apply to actions
filed under Section 1983See, e.g., Kinslow v. Pullar&38 F.3d 687, 692 (7th Cir. 2008).

With this in mind, Plaintiff shall be given aspportunity to file an amended complaint,
and his original complaint shdle dismissed without prejudicé.indell v. McCallum 352 F.3d
1107, 1110 (7th Cir. 2003) (“If a complaint’'s lehgand lack of clarity make it unintelligible,
dismissal under #b. R. Civ. P. 8(a) is permitted. . . .”)}icom, Inc. v. Harbridge Merch. Serv.,
Inc., 20 F.3d 771, 775-76 (7th Cir. 1994). Instrans for filing a “First Amended Complaint”
are set forth below.

First Amended Complaint

If Plaintiff wishes to further pursue hiBighth Amendment claim against Defendants,

Plaintiff is INSTRUCTED to file an amended complaint with this Court within 35 days of the

Paged of 7



date of this orderah or before April 3, 2015). Failure to follow the Court’s instructions for
doing so will result in dismissal of this action with prejudice&p.RR. Civ. P. 41(b). The Clerk

of Court isINSTRUCTED to send Plaintiff the appropriate form to submit a Section 1983
claim.

When filing his amended pleading, Plaintstfiould label the pleading, “First Amended
Complaint.” He should also ughis case number. He should ref® the constitutional or
statutory ground(s) for reliefna include sufficient facts to demonstrate that each defendant
violated his rights—constitutional or otherwise.

As the events giving rise to this actiondii occurred in July 2014 (and more recently),
Plaintiff does not appear to face any impendigusé of limitation. He is, however, required to
exhaust his administrative remedies through gheon grievance procedure prior to filing a
Section 1983 action in federal couGee42 U.S.C. § 1997e(a). Doirsp may provide him with
much faster relief than an action in federdurt. |If he fails to properly exhaust his
administrative remedies, the action is ultimataibject to dismissal on this basis alone.

Pending M otions

Plaintiff has filed a motion to appoint counsel (Doc. 3), which shall be held in
ABEYANCE pending the receipt of Plaintiff“First Amended Complaint.”

Plaintiff has also filed a motion for serviog process at government expense (Doc. 4),
which is herebyDENIED. The motion is unnecessary. Service of the complaint will be
ordered, as a matter of course, on those defendgatsst whom Plaintiff is allowed to proceed

once threshold review of the amded pleading is completed.
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Disposition

IT IS HEREBY ORDERED that Plaintiff's complaint (Doc. 1) iDISMISSED
without prejudice for non-compliance with Rule 8(a) of the Federal Rules of Civil Procedure
and for failure to state any amiupon which relief may be granted.

Plaintiff is GRANTED leave to file his “First Amended Complaint” within thirty-five
days(on or before April 3, 2015). Should Plaintiff fail to file his First Amended Complaint
within the allotted time or condent with the instructions set fbrin this Order, the entire case
shall be dismissed with prejudice for failurestate a claim upon which relief may be granted.
SeeFeD. R.Civ. P. 41(b). See also Ladien v. Astracha?8 F.3d 1051 (7th Cir. 1997¢phnson
v. Kamminga 34 F.3d 466 (7th Cir. 1994); 28 U.S.C1815A. Further, the dismissal shall
count as one of Plaintiff's allotted “strikes” werdthe provisions of 28 U.S.C. § 1915(qg).

Should Plaintiff decide to filan amended complaint, it $¢rongly recommended that he
use the forms designed for such use in thisridtst He should label the form, “First Amended
Complaint,” and he should use the case numbethisraction. The amended complaint shall
present each claim in a separateint, and each count shall specify, name each defendant
alleged to be liable under the count, as welthesactions alleged to have been taken by that
defendant. Plaintiff should attempt to include the facts of his case in chronological order,
inserting each defendant’'s name where necessadgntify the actors.Plaintiff should refrain
from filing unnecessary exhibits. Plaintiff shouidclude only related claims$n his new
complaint. Claims found to henrelated to one another will Bevered into new cases, new case
numbers will be assigned, and additibfilang fees will be assessed.

To enable Plaintiff to comply with this order, the ClerfoiliRECTED to mail Plaintiff a

blank civil rights complaint form.
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An amended complaint supersedes and replaces the original complaint, rendering the
original complaint void.See Flannery v. Recording Indus. Ass’'n of A%4 F.3d 632, 638 n. 1
(7th Cir. 2004). The Court will not accept pieeahamendments to thaiginal complaint.
Thus, the “First Amended Complaint” must staom its own, without reference to any previous
pleading, and Plaintiff must re-filany exhibits he wishes theo@t to consider along with the
amended pleading. The “First Amended Complaia also subject tareview pursuant to
28 U.S.C. § 1915A.

Plaintiff is furtherADVISED that his obligation to pay the filing fee for this action was
incurred at the time the action was filed, tlis filing fee of $350.00 rentess due and payable,
regardless of whether Plaintiff elects to file an amended compl&sd28 U.S.C. § 1915(b)(1);
Lucien v. Jockischl33 F.3d 464, 467 (7th Cir. 1998).

Finally, Plaintiff is ADVISED that he is under a contimg obligation to keep the
Clerk of Court and each opposing party informedrf change in his address; the Court will not
independently investigate his wfeabouts. This shall be done writing and not later than
7 days after a transfer or other change in addressis. Failure to comply with this order will
cause a delay in the transmissmincourt documents and may result in dismissal of this action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: February 26, 2015

s/J. Phil Gilbert
U.S. District Judge
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