Jackson v. Lawrence Correctional Center Health Care et al Doc. 15

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

HOWARD JACKSON, # R-18773,
Plaintiff,
Case No. 15-cv-00082-JPG

VS,

LAWRENCE CORRECTIONAL CENTER
HEALTH CARE, et al.,

N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Howard Jackson is currently sgry a four-year sentence for criminal sexual
assault by force at Lawrence Correctional Ce(itemwrence”). He has repeatedly filed civil
rights actions pursuant to 42 U.S.C. § 1983 in District, seeking an x-saof his testicles.
Each time, Plaintiff claims that prison officialsditferent institutions in the lllinois Department
of Corrections (“IDOC”) have refused his demda for an x-ray, often misconstruing his request
as a sexual advanc&ee Jackson v. Wexford Healthcare Sources, ¢h@al, Case No. 13-cv-
01134-MJR (S.D. lll. 2013)Jackson v. Kraznician, et alCase No. 14-cv-00007 (S.D. lIl.
2014). To date, none of these complaints hswevived threshold review under 28 U.S.C.
§ 1915A. Prior to commencing the instanti@t, Plaintiff accumulated two “strikes” under
28 U.S.C. § 1915(g), based on the dismissal okthemplaints as being frivolous, malicious, or
for failure to state a claim upon which relief may be granikdl (

Undeterred, Plaintiff continwkfiling post-judgment motions and amended complaints in
the latter case.See Jackson v. Kraznician, et,aCase No. 14-cv-00007 (S.D. Ill. 2014)

(Docs. 11, 18). The Court denied each and ing#thim to commence a new action, if Plaintiff
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wished to bring a new claimJackson v. Kraznician, et alCase No. 14-cv-00007 (S.D. Il
2014) (Docs. 17, 21). Plaintiff was warnedattifuture redundant, frolous, or nonsensical
filings would result in the imposition of sanctiond.(@at Docs. 14, 17, 21).

Still undeterred, Plaintiff filed the instantteom (Doc. 1). Plaintiff's claim has not
changed, although he brings it agaidifferent defendants than hamed in prior actions. In the
original complaint, Plaintiff alleged that Lawrence Correctional Center and two of its officials
denied his demands for an x-ray. This Couunfibthat the complaint artitated no viable claim
and entered an order dismissihgvithout prejudice on Februard2, 2015 (Doc. 6). However,
Plaintiff was given one final opportiin to file an amended compldim this action on or before
March 20, 2015.

Instead of one, Plaintiff filed four amded pleadings in three weeks (Docs. 7* 13).

He also filed a motion for status on Margh, 2015 (Doc. 14), in which he asked if more
amended pleadings were necessary. Withositdteon and without awaiting a response to his
motion, Plaintiff commenced a new action on March 30, 203&e Jackson v. Duncan, et al.
Case No. 15-cv-00343-NJR (S.D. Ill. 2015). As expdiin more detail below, Plaintiff's four
amended complaints in this action fail to stat claim upon which r&f may be granted and
shall be dismissed.

Merits Review Under 28 U.S.C. § 1915A

Under Section 1915A, the Courtiiequired to promptly scregprisoner complaints to
filter out nonmeritorious claims. 28 U.S.C. §16A(a). The Court is required to dismiss any
portion of a complaint that isdally frivolous, malicious, failso state a claim upon which relief
may be granted, or asks for money damages &atafendant who by law is immune from such

relief. 28 U.S.C. § 1915A(b).

! Document 12 consists of two amended complaints.
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An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). An action $aib state a claim upon which relief
can be granted if it does notepld “enough facts to state a clainrétief that isplausible on its
face.” Bell Atlantic Corp. v. TwombJy550 U.S. 544, 570 (2007). The claim of entitlement to
relief must cross “the line beégn possibility ath plausibility.” Id. at 557.
Conversely, a complaint is plabt on its face “when the plaifftipleads factual content that
allows the court to draw the reasonable infegetihat the defendant lisble for the misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). Although tGeurt is obligated to accept
factual allegations as trusee Smith v. Peter631 F.3d 418, 419 (7th Cir. 2011), some factual
allegations may be so sketchy or implausiblat tthey fail to provide sufficient notice of a
plaintiffs claim. Brooks v. Ross578 F.3d 574, 581 (7th Cir. 2009). Additionally,
Courts “should not accept as gdate abstract recitations of telements of a cause of action or
conclusory legal statementsltl. At the same time, howevehe factual allegations of @o se
complaint are to be liberally construedSee Rodriguez v. Plymouth Ambulance Serv.
577 F.3d 816, 821 (7th Cir. 2009). The amendedptaints (Docs. 7, 12, 13) do not survive
preliminary review under this stamdaand shall be dismissed.

Amended Complaints

In each of Plaintiffs amended complaints (Docs. 7, 12, 13), he names
Lawrence Correctional Center Health Car&lane Doe,” and/or “John Doe” as defendants.
The body of the complaint also includes the names of additional prison officials and prisons,
although they are not necessarily detent from pleading to pleading.

Plaintiff's statement of claim is consistentand equally deficient -- iall four pleadings.

In Document 7, for example, the statement afrol consists of a singlsentence: “I'm asking

2 This Court already dismissed Lawrence Correctionat&#Health Care with prejudice (Doc. 6, p. 6).
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you for some emergency help for a x-ray for miygey balls” (Doc. 7, p. 6) Plaintiff filed two
amended complaints on February 23, 2015, that decketed as Document 12. In one of these,
Plaintiff's statement of claim s&d: “| need a emergency testkesay” (Doc. 12, p. 3). In the
other, Plaintiff's statement of claim lists P@aat Correctional Center Pontiac”) and Big Muddy
River Correctional Center (“Big Midy”), with references to griemaes he filechbout a spider

bite in 2007 and a request for a “testles X-rm 2012 and the following request for relief:

“I want the court to give me a testles x-ray” (Doc. 12-1, pp. 4-5). On March 3, 2015,
Plaintiff filed an amended complaint (Doc. 13paths substantially similar to Document 12-1;

it lists the names of various prisons in theestant of claim and includes the following request
for relief: “| want a emergency privadestles x-ray” (Doc. 13, p. 7).

The exhibits attached to each of the faamplaints are not the same. Attached to
Document 7 is a two-page handwritten staetmindicating that Rintiff was issued a
disciplinary ticket in response to his demandsédo x-ray, a copy of the offender disciplinary
report dated February 5, 2015, and a one-page eXcenmpta grievance addressing the denial of
his demand for an x-ray (Doc. 7-1).

Attached to Document 12 is a 2014 grievaaddressing Deborah Isaacs’ alleged refusal
to provide Plaintiff with an x-ray and a 2012nemunication from Deborah Isaacs noting that no
knot was found in Plaintiff's testicle upon examination on December 31, 2011. The 2012
communication also indicates that Plaintéfused the recommended treatment and demanded
an x-ray instead (Doc. 12, p. 9).

Finally, attached to Document 13 is a 13paexhibit that includes Plaintiff's written
request for another amended complaint foem2012 grievance that Plaintiff submitted at

Big Muddy addressing “something” in Plaintéf'testicles (among m& other complaints),
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a 2013 grievance that Plaintiff submitted atMc@nce addressing “something movieing (sic) in
my body,” a 2013 grievance addressing the samessati Stateville, dhtiac, and Big Muddy,
along with Deborah lIsaacs’ response, and a 2014 grievance that Plaintiff submitted at
Lawrence addressing “something in mewing (sic) in my body” (Doc. 13-1).
Discussion

None of the four amended complaints artiela viable claim. The Eighth Amendment
“imposes a duty on government officials to provide medical care to prisongémynsend v.
Cooper 759 F.3d 678, 688 (7th Cir. 2014) (citiigstelle v. Gamble429 U.S. 97, 104-05
(1976)). Prison officials violat the Constitution when theyeadeliberately indifferent to a
prisoner's serious medical needsArnett v. Webster658 F.3d 742, 750 (7th Cir. 2011)
(citing Estelle 429 U.S. at 104). A claim of deliberatelifference to a seus medical need
contains both an objective and a subjective component.

“To satisfy the objective component, a pnger must demonstrate that his medical
condition is ‘objectively sufficiently serious.” Greeno v. Daley414 F.3d 645, 653 (7th Cir.
2005) (quotingFarmer v. Brennan511 U.S. 825, 834 (1994)). @lBeventh Circuit has held
that a medical need is “seridushere it has either “beenatinosed by a physician as mandating
treatment” or where the need is “so obviouatthven a lay personauld easily recognize the
necessity for a doctor’s attention.Gutierrez v. Peters111 F.3d 1364, 1373 (7th Cir. 1997).
The amended complaints do not include allegatsaggesting that Plaintiff is actually suffering
from a serious medical condition. They inclditile more than a demand for an “emergency” x-

3

ray.” Rather than describing the nature of Plaintiff's medical condition as an “emergency,”

however, this reference appears to relate mofelamtiff's desire that the x-ray be performed

® Plaintiff has not filed a motion for a temporary restraining order or a preliminary injunction pursuant to
Federal Rule of Civil Procedure 65 at any time in this action.
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immediately (whether necessary or not). Even if the Court assumes, without deciding, that
Plaintiff's medical condition is serious, the foamended complaints still do not satisfy the
deliberate indifference prong.

The subjective component of the Eighth @&mdment test requires a prisoner to
demonstrate that prison officials acted wathsufficiently culpable state of mind.Farmer, 511
U.S. at 834Greenqg 414 F.3d at 653. Specifically, the ofits “must know of and disregard an
excessive risk to inmate healthGreeng 414 F.3d at 653. They mutioth be aware of facts
from which the inference could be drawn thatubstantial risk of seriousarm exists” and “must
also draw the inference.ld. (quotingFarmer, 511 U.S. at 837). The four amended complaints
fail to satisfy this standard.

Each essentially includes a demand for anyxafPlaintiff’s testides, which has been
denied. However, Plaintiff ver alleges that an x-ray ©idoeen recommended by a medical
professional who is a defendant, that an x-rajhésproper diagnostic test for his condition, or
that any defendant’s refusal psovide the x-ray amounted to liberate indifference. To the
contrary, the communication from Deborah Isaaudicates that Plaiiff's testicles were
examined, no knot was found, and the recommetr@atiment was refused (Doc. 12, p. 9; Doc.
13-1). Plaintiff instead demanded an x-ray, whileeatening to file a ggvance if his request
was denied.

The Eighth Amendment does not give prisor@rstiement to “demand specific care” or
“the best care possible,” but gniequires “reasonable measuresmeet a substantial risk of
serious harm.”Forbes v. Edgar112 F.3d 262, 267 (7th Cir. 1997). Mere disagreement with a
physician’s chosen course of medical treatnolerets not amount to tileerate indifference under

the Eighth AmendmentSeeCiarpaglini v. Sainj 352 F.3d 328, 331 (7th Cir. 200&arvin v.
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Armstrong 236 F.3d 896, 898 (7th Cir. 2001) (courts it takes sides in disagreements about
medical personnel’s judgments or techniqué&s)ipes v. DeTella95 F.3d 586, 591 (7th Cir.
1996). Further, a difference of opinion betwaeedical professionals concerning the treatment
of an inmate will not support aatin for deliberate indifferencelNorfleet v. Webste#39 F.3d
392, 396 (7th Cir. 2007%ee also Garvin236 F.3d at 898. The refusdlPlaintiff's demand for

an x-ray, absent any indication that an x-raynéxessary or approptega does not constitute
deliberate indifference that is artable under the Eighth Amendment.

Because Plaintiff’'s amended complaints fail to state any claim upon which relief may be
granted and are frivolous, albdr amended complaints (Docs. 7, 12, 13) shall be dismissed.
Further, this dismissal shall be with prejudice.

Disposition

IT ISHEREBY ORDERED that for the reasons stated above, the amended complaints
(Docs. 7, 12, 13) arBISMISSED with preudice for failure to state a claim upon which relief
may be granted and becaubkey are frivolous.

IT ISFURTHER ORDERED that all pending motions (Docs. 3, 8, 9, 14) are hereby
DENIED asMOOT.

This lawsuit represents the third action thatimlff filed in this District to challenge the
denial of his demand for an x-ray lnk testicles. Nonef these challenges have been successful.
All complaints have failed tpass muster under 28 U.S.C. 8§ 1919, Plaintiff continues to file
motions, complaints, and amended complaints wite Court. The Court previously warned
Plaintiff of possiblesanctions for redundarmpnsensical filings idackson v. Kraznician, et al.
Case No. 14-cv-00007-MJR (S.D. Ill. 201@ocs. 14, 17, 21). Plaintiff is hereWyARNED

that further frivolous litigation will result isanctions (including monetasanctions and/or a
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filing ban). See Support Sys. Int'l, Inc. v. Madb F.3d 185, 186 (7th Cir. 1995).

Plaintiff is ADVISED that this dismissal shall coumts another “sike” under the
provisions of 28 U.S.C. § 1915(g). Because i Plaintiff's previously-filed lawsuifswere
dismissed pursuant to 8 1915A as being frivolonaglicious, or for failurdo state a claim upon
which relief may be granted, the dismissal tbfs case gives Plaintiff his third “strike.”
Accordingly, if Plaintiff seekgo file any future civil actiorwhile he is a prisonerhe will no
longer be eligible to pay a filing fee in installments usingith®rma pauperigrovisions of
§ 1915(a) and (b), unless he astablish that he is “under imn@nt danger of serious physical
injury.” 28 U.S.C. § 1915(g). If Plaintiftannot make the necessary showing of imminent
physical danger, he shall be required to pre-pay the full filing fee for any future lawsuit he may
file while incarcerated, or faceanissal of the suit. HowevdpJaintiff's obligation to pay the
filing fee for this action was incurred at then& the action was filedhus the filing fee of
$350.00 remains due and payablgee28 U.S.C. § 1915(b)(1)}.ucien v. Jockischl133 F.3d
464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this Order, he may file a notice of appeal with this Court
within thirty days of the entry of judgmenEeD. R. APP. P.4(A)(4). If Plaintiff does choose to
appeal, he will be liable for the $505.00 appelfdieg fee irrespective othe outcome of the
appeal. SeeFeD. R. App. P. 3(e); 28 U.S.C. § 1915(e)(2xmmons v. Gerlingeb47 F.3d 724,
725-26 (7th Cir. 2008)Sloan v. Leszdl81 F.3d 857, 858-59 (7th Cir. 199Bycien 133 F.3d at

467. Finally, if the appeal is found to be nonmeiitas, Plaintiff may also incur a “strike.” A

4 See Jackson v. Wexford Healthcare Sources, ¢éh@l, Case No. 13-cv-01134-MJIR (S.D. lll. 2013);
Jackson v. Kraznician, et alCase No. 14-cv-00007 (S.D. lll. 2014).
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timely motion filed pursuant to Federal Rule of/iCProcedure 59(e) may toll the 30-day appeal
deadline Fep. R.APP.P. 4(a)(4).

The Clerk shalCLOSE THIS CASE and enter judgment accordingly.

IT 1SSO ORDERED.

DATED: April 2, 2015

s/J. Phil Gilbert
United States District Judge

> A Rule 59(e) motion to alter or amend a judgment rbediiled no later than 28 days after the entry of
the judgment. ED. R.Civ. P. 59(e).
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