Donelson v. Shearing et al Doc. 57

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CHARLES DONELSON, R02279,

N

Plaintiff,
VS. CaseNo. 15-cv-00095-JPG-PMF

DR. SHEARING et al.,

—_ — L — L — L —

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court on the Report and Recommendation (“R & R”) (Doc.
35) of Magistrate Judge Philip M. Frazier witgard to the 28 U.S.C. § 1915A review of the
Plaintiffs Second Amended Complaint (Doc. 34Y.he Plaintiff filed a timely an Objection
(Doc. 36) tothe R & R.

The Court may accept, reject or modifin whole or in part, the findings or
recommendations of the magete judge in a report andéaommendation. Fed. R. Civ. P.
72(b)(3). The Court must reviede novo the portions of the report to which objections are
made. The Court has discretion to conduct a reavihg and may consid#re record before the
magistrate judge anew or receivey dmrther evidence deemed necessady. “If no objection or
only partial objection is made, the district doudge reviews those unobjected portions for clear
error.” Johnson v. Zema Sys. Corp., 170 F.3d 734, 739 (7th Cir. 1999).

The Plaintiff has filed an objeoi, so this Court will revievde novo those portions of
the R & R to which an objection has been filddhder 28 U.S.C. § 1915A, the Court is required
to conduct a prompt threshold review of the conmplaAccepting Plaintiffs allegations as true,
the Magistrate Judge determined that the Bffimad articulated a colorable federal cause of

action as follows:
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Count 1. Eighth Amendment deliberatadifference to serious medical needs claim
against Dr. Shearing and Dr. Nwaobasi for falto treat the plaintiff's ear and throat
conditions; and

Count 2: Eighth Amendment deliberatadifference to serious medical needs claim

against Medical Technician Amy Lane fdelaying the plaintiff's referral to see a

physician.

To state an Eighth Amendment claim, an innratest show that officials either intended
to inflict suffering or acted with deliberate difference, where the official "knows of and
disregards an excessive riskiinonate health or safety.'Mayoral v. Sheahan, 245 F.3d 934, 938
(7th Cir.2001) (quotindrarmer v. Brennan, 511 U .S. 825, 837 (1994)).

Plaintiff has made a threshold showingthwegard to defendants Shearing, Nwaobasi,
and Lane; however, he fails to make a threstsblowing with regard to any other defendant.
Further, it is unclear in Plaintiff's Amendé&bmplaint what additionadefendants he may have
been seeking to add. After listing the defendaplzintiff states, “All these are not defendants
but show continue course of imyustill not treated wbject to new law suit possibly soon.” (Doc.
34, page 4).

As such, the Court will look to Plaintiff ©bjection (Doc. 36) which states that the
Plaintiff objects, “. . .that a claim fails to Istated against Atchinson, Butler, Dr. Shearing,
Wexford, Oakley.”

First, as stated above, a claim is proceedavity regard to Dr. Shearing and Plaintiff's
objection in that regard is oot. With regard to DefendaniAtchinson, Wexford, and Butler,
defendants cannot be held responsible under a theawsmindeat superior and there are no
allegations within the Plaintiffs Amended Comipliathat any of these individuals’ actions raise

to the level of an Eighth Amendmt violation. This reasoning also applies to defendant Dr.

Shicker, Director Andrew Tilden, dees Caruso, and Richard Harrington.
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Although there is an allegatidhat defendant Oakley faile¢d place the Plaintiff on the
MD line to see a physician,was a single, isolated incident whialso fails as isolated instances
of neglect are generally insufficient tapport a claim of Eighth Amendment deliberate
indifference. See, Gutierrezv. Peters, 111 F.3d 1364, 1374‘?K:ir. 1997). Therefore, defendant
Oakley isDISMISSED with prejudice from this action.

Finally, there is no information pertaining tefendant “Ojelade” or John Does 1-15.
The Amended Complaint lists Ojelade as a defendad states “Ojeladis under Wexford at
Pontiac, IL 61764.” However, there are no allegations within the body of the Amended
Complaint with regard to defidant Ojelade and/or John Dogs- 15. As such, defendant
Ojelade and defendants John Does 1 -1B2&8M | SSED without prejudice.

Based on the above, the Court her&YOPTS the Report in its entirety (Doc. 35) and
the Plaintiffs Amended Complaint mgyoceed on the following counts:

Count 1. Eighth Amendment deliberatadifference to serious medical needs claim

against Dr. Shearing for failure to trea¢ hlaintiff’'s ear and throat conditions;

Count 2: Eighth Amendment deliberatedifference to serious medical needs claim

against Dr. Nwaobasi for failure to treaetplaintiff’'s ear andhroat conditions; and

Count 3: Eighth Amendment deliberatedifference to serious medical needs claim

against Medical Technician Amy Lane fdelaying the plaintiff's referral to see a

physician.

DefendantsAtchinson, Wexford, Butler, Tilden, Harrington, Caruso, Oakley, and
Shicker areDISMISSED with prejudice from this action. Defendaf¥gelade and John Does

1-15 areDI SM 1 SSED without prejudice.

Page3 of 5



IT ISHEREBY ORDERED that the Clerk of Court shall prepare for Defendaane :

(1) Form 5 (Notice of a Lawsuit and RequesiNaive Service of a Summons), and (2) Form 6
(Waiver of Service of Summons). The ClerkDERECTED to mail these forms, a copy of the
complaint, and this Memorandum and Ordereiach Defendant’s placef employment as
identified by Plaintiff. If a Defendant fails gn and return the Waiverf Service of Summons
(Form 6) to the Clerk within 30 days from thate the forms were sent, the Clerk shall take
appropriate steps to effect foamservice on that Defendantdathe Court will require that
Defendant to pay the full costs of formal servicethe extent authorized by the Federal Rules of
Civil Procedure.

With respect to a Defendant who no longer barfound at the work address provided by
Plaintiff, the employer shall furnish the Clerk witie Defendant’s current work address, or, if
not known, the Defendant’s last-kmo address. This informatiahall be used only for sending
the forms as directed above or for formaltieeting service. Any documentation of the address
shall be retained only by the Clerk. Address infdramashall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or updefense counsel once an appearance is
entered), a copy of every pleading or othenuioent submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document was seoveDefendants or counsel. Any paper received
by a district judge or magistrate judge that has been filed with theClerk or that fails to
include a certificate of service Wbe disregarded by the Court.

Defendants ar® RDERED to timely file an appropriate responsive pleading to the

complaint and shall not e filing a reply pursuarnio 42 U.S.C. § 1997¢e(Q).
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If judgment is rendered against Plaintiffidathe judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay th# &mount of the costs, ew if his application
to proceedn forma pauperisis grantedSee 28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for
leave to commence this civil action withoutrgrequired to prepay fees and costs or give
security for the same, the applicant and his ortterney were deemed to have entered into a
stipulation that the recovery,ahy, secured in the action shallfmad to the Clerk of the Court,
who shall pay therefrom all unpaid costs taxed ag&l@ntiff and remit the balance to Plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isSADVISED that he is under a continuimdpligation to keep the Clerk
of Court and each opposing party informedmf ahange in his addss; the Court will not
independently investigate his whereabouts. $hal be done in writing and not later than
days after a transfer or other change in addressis. Failure to comply with this order will
cause a delay in the transmissadrcourt documents and may result in dismissal of this action
for want of prosecutiorSee FED. R. Qv. P. 41(b).

IT ISSO ORDERED.

DATED: 6/22/2015 §/J. Phil Gilbert
J. PHIL GILBERT
DISTRICT JUDGE
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